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MASSACHUSETTS BAR ASSOCIATION. 
Notice of Adjourned Annual Meeting. 


In accordance with the previous notice, the twenty-fourth annual 
meeting of the Massachusetts Bar Association was held on December 
30th, 1933, in the rooms of the Boston Bar Association in the Parker 
House, Boston, and was adjourned until Friday, January 19th, 1934, at 
2:15 P. M., at the same place. 

This date and hour were selected following a suggestion received 
from a member in the western part of the state who felt that the mat- 
ters to be discussed will be so important that the meeting should begin 
on Friday afternoon with the understanding that if the business is not 
completed before the Bench and Bar dinner that evening, the meeting 
can reconvene on Saturday morning and continue the discussion. 

The report of the Nominating Committee will be found on the back 
of this notice. 

After the regular business, the following matters will be open for 
discussion. 

1. The problem of congestion in the Superior Court and the recom- 
mendations in the ninth Report of the Judicial Council relating thereto. 
Members will receive a copy of this report in the MASSACHUSETTS LAW 
QUARTERLY before the meeting. 

2. The District Court problem and the suggestions in regard to it 
of the special Commission on Public Expenditures and the special Com- 
mission on Crime. The summaries of the reports of these commissions 
have already appeared in the newspapers. Copies of the reports will be 
sent to all members in the MASSACHUSETTS LAW QUARTERLY as soon as 
they appear in print at the State House, but, as they may not be dis- 
tributed before the meeting, representatives of the two special commis- 
sions will be invited to attend the meeting and discuss their recommend- 
ations. 

3. At the last meeting of the Executive Committee, it was voted that 
a bill be introduced on behalf of the association to repeal Section 49 of 
Chapter 221 of the General Laws, which provides that 


“Any person of good moral character, unless he has been re- 
moved from practice as an attorney . . . may manage, prosecute or 
defend a suit if he is specially authorized by the party for whom he 
appears by writing or by personal nomination in open court.” 


4. Any other recommendations contained in the Report of the Judi- 
cial Council or the reports of the other commissions above referred to. 

5. The president calls the attention of members to the report of the 
Special Committee on “The Movement for Integration of the Bar 
throughout the Country,” which appeared in the MASSACHUSETTS LAW 
QUARTERLY for August, 1933, pp. 45-48 and the address of the president 
of the Ohio Bar Association on pp. 51-61 on “Integration of the Bar 
through Judicial Order,” as an additional subject for discussion. 

The Bench and Bar dinner of the Boston Bar Association will take 
place on January 19th. Hon. Thomas D. Thacher, former Solicitor Gen- 
eral of the United States, will be a guest. Members of the Massachu- 
setts Bar Association are invited to attend the dinner. The price of the 
tickets will be $3.00 and they may be obtained upon application accom- 
panied by check to 

CHARLES C. CABOT, Secretary, 
50 Federal Street, Boston. 


Those who wish to attend the dinner should apply promptly as it is 
expected that there will be a large attendance. 
FRANK W. GRINNELL, Secretary, 


JANUARY 2, 1934. 60 State Street, Boston. 
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REPORT OF COMMITTEE ON NOMINATIONS. 


To Members of the Massachusetts Bar Association: 


Your Committee reports the following nominations for officers for 


the year 1934: 
For President: 


NATHAN P. AVERY, 
of Holyoke. 


For Vice-President: 
FREDERICK LAWTON, 
of Boston. 


For Treasurer: 
HorRACcE E. ALLEN, 
of Springfield. 


For Secretary: 
FRANK W. GRINNELL, 
of Boston. 


For Members of the Executive Committee: 


Under the new by-laws adopted in December, 1932, the executive 
committee consists of the president or other delegated member of such 
bar associations specified by the association as have become affiliated 
with the Massachusetts Bar Association, and such other members elected 
from the membership at large of the association as shall make up the 
total number of twenty-one in addition to the president, the next pre- 
ceding ex-president and the treasurer and the secretary, who are mem- 
bers ex officio. . 

Of the associations thus specified at the last annual meeting to fur- 
nish members of the executive committee, twelve have voted to affiliate 
and a thirteenth, the Norfolk Bar Association, is expected to affiliate at its 
next meeting. One locally chosen member of the executive committee 
will thus be provided from the counties of: Barnstable, Berkshire, Suf- 
folk, Plymouth, Essex, Franklin, Hampden, Hampshire, Middlesex, 
Norfolk, Worcester and Bristol and one by the Law Society of Massachu- 
setts. 

Eight positions on the executive committee remain to be filled from 
the membership at large. For these eight positions, the following persons 
are nominated: 


NORMAN W. BINGHAM, of Newton, 
Linwoop M. ERSKINE, of Worcester, 
EiAs FIELD, of Boston, 

Sypit H. HOLMES, of Brookline, 
EDMUND J. Forp, of Lawrence, 
SUMNER Y. WHEELER, of Salem, 
PHILIP RUBENSTEIN, of Boston, 
RICHARD B. WALSH, of Lowell. 


Other nominations for any of the above offices may be made in writ- 
ing signed by not less than nine members of the association and handed 
to the secretary before the meeting. 

Respectfully submitted, 
Chairman, Committee on Nominations. 






































TWENTY-FOURTH ANNUAL MEETING. 


In accordance with notice duly given the adjourned twenty-fourth 
annual meeting of the Massachusetts Bar Association was held (by ad- 
journment from December 30, 1933) in the rooms of the Boston Bar 
Association at the Parker House in Boston, on Friday, January 19, 1934, 
at 2.15 P. M., with the President, Mr. Nathan P. Avery, of Holyoke, in 
the chair. 


The records of the last annual meeting were approved as printed 
in MASSACHUSETTS LAW QUARTERLY for February, 1933. 


REPORT OF THE EXECUTIVE COMMITTEE. 


The Executive Committee has held two meetings during the year, 
one in March and one in December, each well-attended by members from 
different parts of the state. 

At the March meeting, which was held shortly after the proposal 
to repeal the eighteenth amendment had been submitted by Congress to 
the states, the subject of the regulation of the liquor traffic in prepara- 
tion for the possible repeal was discussed. The first question consid- 
ered was whether the Executive Committee should express an opinion 
on the general policy to be followed. Having voted that such an opinion 
should be expressed, after further discussion the committee unanimously 
adopted the resolution which was printed in the QUARTERLY for May, 
1933, page 285, and submitted to the committee of the legislature having 
the matter in charge. 

The subject of practice of law under special powers of attorney 
by individuals not admitted to the bar and the practice of soliciting such 
powers of attorney were discussed and it was unanimously 


Voted that the secretary call to the attention of the Chief 
Justice of the Supreme Judicial Court the increasing activities of 
persons who are not members of the bar, but who are neverthe- 
less actively practising law both in and out of court under spe- 
cial powers of attorney, and that the suggestion be submitted for 
the consideration of the court whether the matter might be reg- 
ulated by some rule or standing order within the general super- 
visory powers of the court. 


At the meeting of the committee on December 16, 1933, this sub- 
ject was again discussed and it was unanimously 


Voted that a bill be submitted to the legislature to repeal 
Section 49 of Chapter 221 of the General Laws. 


In accordance with this vote, the secretary filed a petition with the 
legislature for the repeal of said section with an accompanying note 
which appears in the November number of the MASSACHUSETTS LAW 
QUARTERLY, page 112 

At the March meeting, the movement throughout the country for 
the integration of the bar was referred to and as the progress of this 
movement was not familiar to many members of the Massachusetts bar, 
it was 


(3) 
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Voted that the president appoint a special committee to re- 
port on the nature and progress of the movement for informa- 
tion of the members. 


The president appointed Messrs. Grinnell of Boston, Lincoln of 
Worcester and Allen of Springfield as members of the committee. 

The report of this committee was subsequently printed in the Quar- 
TERLY for August, 1933, page 45. 

The Executive Committee also adopted a vote of appreciation for 
the courtesy of the House and Library Committee of the Boston Bar 
Association for extending the use of the rooms of that association in 
the Parker House in Boston to members of the Massachusetts Bar Asso- 
ciation not living or practising in Boston. 

During the year, the plan for affiliation of local associations with 
the Massachusetts Bar Association under the new by-laws adopted in 
December, 1932, was gradually carried out by the affiliation of twelve 
associations, specified in the vote of last December, the presidents of 
which or some other delegate member should automatically become a 
member of the Executive Committee. It is expected that a thirteenth, 
the Norfolk Bar Association, will vote to affiliate at its next meeting. 

The associations thus far affiliated are: 


Barnstable County Bar Association, 
Berkshire Bar Association, 

Bar Association of the City of Boston, 
Brockton Bar Association, 

Essex Bar Association, 

Franklin County Bar Association, 
Hampden County Bar Association, 
Hampshire County Bar Association, 
Middlesex County Bar Association, 
Worcester County Bar Association, 
Fall River Bar Association, and the 
Law Society of Massachusetts. 


In view of the fact that the Norfolk Bar Association has not yet 
formally voted to affiliate, but is expected to do so, it is suggested that 
the president of that association, Edwin F. Jenney, Esq., be elected as a 
member of the Executive Committee to serve until the formal vote of 
affiliation of the Norfolk County Bar Association is taken in order that 
that association may be represented on the committee. 

At the December meeting, the committee was informed that a Bris- 
tol County Bar Association had been organized as an active association 
and, accordingly, it was 


Voted to recommend that the Bristol County Bar Association 
be specified as the association from that county to furnish a mem- 
ber of the Executive Committee. 


The present by-laws provide that the judges of the Supreme Judi- 
cial Court, the Superior Court, the Land Court and the Federal judges 
from Massachusetts shall be honorary members of the association. At 
the December meeting of the committee, it was 


Voted to recommend extension of honorary membership to in- 
clude the Judges of Probate in the various counties by amending 
the fourth paragraph of By-law No. 1 by inserting after the 
words ‘“‘The Land Court” the words “and the Judges of Probate 
in the various counties”. 


At the December meeting, a report from the Grievance Committee 
was submitted calling attention to a record of the conviction for per- 
jury of a member of the bar in Hampshire County and it was 
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Voted that the matter be called to the attention of the court 
for such action as the court deemed proper in the public interest, 
in accordance with the language of the opinion of the Supreme 
Judicial Court In the Matter of Casey, 211 Mass., and later cases. 


The secretary thereafter filed the record of the case in the Supe- 
rior Court in Hampshire County and called it to the attention of the 
court for such action as the court deems proper in the public interest. 
_ ed is now in the hands of the court under G. L. Chap. 221, 

ec. 40. 

The subject of the appointment of auditors in tort cases and the 
“A” Session in the Superior Court was discussed at some length and 
reference was made to the recent report of the special committee of 
the Worcester County Bar Association and the experience under the audi- 
tor system in Essex County, but no action was taken by the commit- 
tee. 

Now that the affiliation plan has progressed so successfully, it is 
desirable that as many members of the affiliated local associations as 
possible should become members of the Massachusetts Bar Association 
in order that they may keep in touch with activities of the association 
and keep informed as to professional developments in the common- 
wealth. As the dues are only five dollars and the MASSACHUSETTS LAW 
QUARTERLY is supplied to members without charge, it is believed that 
those joining the association and keeping in touch with its activities 
will receive enough benefit through the QUARTERLY and otherwise to 
make their membership worthwhile. 


Respectfully submitted, 
F. W. GRINNELL, 


Secretary for the Committee. 


[The report was accepted and placed on file.] 

THE SECRETARY.—There being no active Bristol County Bar Associa- 
tion last year, the plan was that the Fall River, Taunton and New Bed- 
ford Bar Associations, if affiliated, should each supply a member in 
consecutive years. The Fall River Association is the only one of the 
three that has affiliated. Now that the Bristol County Bar Association 
has been organized, the executive committee recommends that that asso- 
ciation is the natural one to supply the member from that county. 
Accordingly, I move that the Bristol County Bar Association be speci- 
fied as the association from Bristol County to furnish a member of the 
Executive Committee rather than one of the city bar associations. 

[The motion was seconded and carried.] 

THE PRESIDENT.—Mr. Grinnell, would you tell the members present 
what associations now have not affiliated with the Massachusetts Bar 
Association? 

THE SECRETARY.—The only one that was suggested as one of the 
associations to furnish a member of the Executive Committee is the 
Federated Bar Associations of Middlesex County. In view of the fact 
that that association has not as yet affiliated, the Nominating Commit- 
tee has nominated the president of that association, Richard B. Walsh, 
Esq., of Lowell, as a member of the Executive Committee to be chosen at 
large, which would give that body a representation on the executive com- 
mittee. 

Other than those associations which supply a member of the Execu- 
tive Committee, there have been no affiliations thus far. But those that 


have affiliated include a very large proportion of the bar of the Com- 
monwealth. 





* Since this report was made a disbarment order was entered. 
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REPORT OF COMMITTEE ON JUDICIAL APPOINTMENTS. 


In response to your request for a report from the Chairman of the 
Committee of the Bar Association on Judicial Appointments, I beg to 
state that while both the Governor and the Federal Attorney General 
have been informed that the Committee is at all times at their disposal 
for advice and recommendations as to judicial appointments, neither has 
called upon the Committee during the past year, and therefore no meet- 
ings have been held, and I regret that there is nothing to report. 

Very truly yours, 
DAMON E. HALL, 
Chairman of the Committee on Judicial Appointments. 


January 18, 1934. 
[The report was accepted.] 


REPORT OF THE COMMITTEE ON LEGAL EDUCATION 
OF THE MASSACHUSETTS BAR ASSOCIATION. 


In 1929, the Committee on Legal Education of this Associa- 
tion made an exhaustive study and report on Training for the 
Bar, with special reference to the admission requirements in the 
Commonwealth. This report was published in the November 
number of the MassacHuSETTs LAW QUARTERLY of that year. It 
would be profitable for all members of the Association to reread it. 
It made definite recommendations as to the General Education, 
Legal Education and Character of Applicants for Admission to 
the Bar and as to the methods or practical ways in which the tests 
laid down should be applied for these requirements. 

No more apt language can be used than that of Chief Justice 
Rugg, In re Bergeron, Petitioner, 220 Mass. 472, 476, which was 
quoted in the report of that committee. Chief Justice Rugg there 
said :— 

‘‘The question thus presented in its broader aspects is 
whether any qualification in general education reasonably 
ean be required as a prerequisite for admission to the bar. 
The natural impulse of any believer in a republican form 
of government is that no barrier ought to be raised against 
any individual engaging in any pursuit. Unrestricted free- 
dom of choice and absolute equality of opportunity in every 
employment are elementary principles. Hence, at first 
sight any restrictions seem contrary to the spirit of our 
Constitution. But it is apparent that there are limitations 
imposed by the nature of things which cannot be ignored 
nor overleaped. The ignorant cannot undertake a handi- 
eraft without training. Statutes in recent years as to 

plumbers, pharmacists and many branches of the civil 
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service furnish numerous illustrations of the recognition of 
this principle. The passing of an examination by teachers in 
the publie schools has been required for many years. 

. . . He (an attorney) is held out by the Commonwealth 
as one worthy of trust and confidence in matters pertaining 
to the law. Of course no one ean know all law. But every 
attorney ought to possess learning sufficient to enable him 
either to ascertain the law or to determine his limitations 
in that regard for the purpose of giving safe advice. It is 
impracticable to attempt to name the matters about which 
he may be asked to act. Stated comprehensively they in- 
elude the liberty, the property, the happiness, the char- 
acter and the life of any citizen or alien. They touch the 
deepest and most precious concerns of men, women and 
children. The occasions which lead one to seek the assist- 
ance of a lawyer often are emergencies in that person’s ex- 
perience which prevent the exercise of critical discernment 
in selecting a counsellor. They involve the utmost trust and 
confidence. In proportion as the client is poor, ignorant or 
helpless, and hence less likely to be able to exercise judg- 
ment in making choice, the necessity of adequate learning 
and purity of character on the part of every lawyer in- 
ereases in importance. Thus the interest of the publie in 
the intelligence and learning of the bar is most vital. Mani- 
festly the practice of the law is not a craft, nor trade, nor 
commerce. It is a profession whose main purpose is to aid 
in the doing of justice according to law between the State 
and the individual, and between man and man. Its mem- 
bers are not and ought not to be hired servants of their 
clients. They are independent officers of the court, owing a 
duty as well to the publie as to private interests. No one 
not possessing a considerable degree of general education 
and intelligence can perform this kind of service. Ele- 
mental conditions and essential facts as to the practice of 
law must be recognized in the standards to be observed in 
admission to the bar. 

The right of any person to engage in the practice of the 
law is slight in comparison with the need of protecting the 
public against the incompetent.’’ 


The American Bar Association, recognizing the necessity for 
‘‘adequate learning’’ as one of the requirements for members of 
the Bar, adopted certain Standards in 1921, which were affirmed 
with some modifications in 1929. These require, in part, as a con- 
dition of admission, at least two years’ study in a college and a 
law course of three years’ duration of the students devoting sub- 
stantially all their working time to their studies, and a longer 
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course, equivalent in the number of working hours, if they devoted 
only part of their working time to their studies. Already nineteen 
states require either presently or prospectively of substantially all 
applicants for admission at least two years of college or their equiv- 
alent. Fourteen of them,—Colorado, Connecticut, Delaware, IIl- 
inois, Kansas, Michigan, Minnesota, New Jersey, New York, Ohio, 
Pennsylvania, Rhode Island, Washington and West Virginia,— 
require such preliminary study before law study. The remaining 
five states,—Idaho, Montana, North Dakota, Wisconsin and Wyom- 
ing,—require such study but not necessarily before law study. 
These two classes represent 85,423 lawyers or 53.1% of the ap- 
proximately 160,605 lawyers in the United States. 

Of the remaining thirty states, including the District of Col- 
umbia, only thirteen have failed through their state associations to 
endorse these recommendations. They are Arkansas, District of 
Columbia, Indiana, Kentucky, Maine, Maryland, Massachusetts, 
Mississippi, New Hampshire, New Mexico, Oklahoma, Oregon and 
Vermont. Six states,—Arkansas, Florida, Georgia, Indiana, 
Nevada and Virginia,—have no requirements as to general educa- 
tion or the kind or period of legal training necessary. In five 
states,—Utah, North Carolina, Massachusetts, Missouri and 
Nebraska,—less than a four year high school course is sufficient 
general education. 

Owing to our low educational requirements, it is no longer 
possible for a member of the Massachusetts Bar to be admitted to 
the Connecticut Bar on certificate without examination unless his 
educational qualifications are such as would have entitled him to 
take the examination in Connecticut at the time of his admission 
to the Massachusetts Bar. Connecticut is among those states re- 
quiring at least two years of college education. 

In Massachusetts, Section 36 of Chapter 221 of the General 
Laws provides in part as follows :— 


‘*’.. any applicant for admission to the Bar who is a 
graduate of a college or who has complied with the entrance 
requirements of a college, or who has fulfilled for two years 
the requirements of a day or evening high school or a school 
of equal grade, shall not be required to take any examina- 
tion as to his general education . . .”’ 


All the general education, therefore, required in the Common- 
wealth is two years, not even in a day high school but in an even- 

















ing high school or a school of equal grade. The earlier committee 
discussed in its report what this difference meant. It referred, by 
way of example, to the Boston public schools. A student in a day 
high school during two years was occupied about 2,000 hours, while 
in a night high school when he was tired he was occupied only 
about 288 hours. It would seem to be clear beyond need of argu- 
ment that a student who pursues his education in a night high 
school does not receive the same education that he would have re- 
ceived if he had attended a day high school. 

While we strongly believe that in the not distant future the 
requirements for general education should be raised to conform 
with the standards of the American Bar Association, we recom- 
mend at this time that every applicant for admission must have 
fulfilled for four years the requirements of a day high school or a 
school of equal grade. 

The difficulty in securing such a change by legislative enact- 
ment is well recognized. The advisory opinion of the Justices of 
the Supreme Judicial Court, dated April 20, 1932, 279 Mass. 607, 
has settled any doubt as to where the ultimate power rests as to 
admission to the Bar. We quote from the opinion :— 


“It is indispensable to the administration of justice 
and the interpretation of the laws that there be members of 
the bar of sufficient ability, adequate learning and sound 
moral character. ... No statute ean control the judicial 
department in the performance of its duty to decide who 
shall enjoy the privilege of practicing law. Statutes hither- 
to enacted have been followed as the basis of its action. No 
contentions have arisen in the courts concerning their val- 
idity. . . . When and so far as statutes specify qualifica- 
tions and accomplishments, they will be regarded as fixing 
the minimum and not as setting bounds beyond which the 
judicial department cannot go. Such specifications will be 
regarded as limitations, not upon the judicial department 
but upon individuals seeking admission to the bar.”’ 


We therefore recommend that the Supreme Judicial Court be 
requested to formulate general educational requirements for ad- 
mission to the Bar, to the end that the minimum requirement be 


not less than four years in a day high school or in a school of equal 
grade. 


For the Committee: 
Epwarp T. Esty, 
Chairman. 
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It was moved that the recommendations in the report be adopted. 

JUDGE LEVERONI.—I second that motion, Mr. President. 

THE PRESIDENT.—I think that is a very important thing, because now 
we can go to the Supreme Judicial Court with a petition of this Associa- 
tion asking them to formulate these rules and I think they will do it. 

THE PRESIDENT.—Any other remarks? If not, all in favor of the 
motion will say Aye. Opposed No. It is a unanimous affirmative vote. 

A member then moved that the Committee on Legal Education pre- 
sent the recommendation of the Association together with a copy of the 
report of the committee to the Supreme Judicial Court. The motion was 
seconded and unanimously carried. 

THE SECRETARY.— While we are discussing this subject, it is a matter 
for the court to decide, but I think it might be referred to here. I have 
always felt that one of the weaknesses in the whole structure was in 
the fact that the rules were made by the Board of Bar Examiners sub- 
ject to the approval of the court, instead of being made by the court 
for the direction of its assistants, the Board of Bar Examiners. I think 
that fact has resulted in the Board of Bar Examiners very unfairly 
being made the scape-goats at the legislature for thirty years. Since 
the court has, in its advisory opinion to the legislature, declared itself 
to be the ultimate deciding body as a codrdinate department of the gov- 
ernment which cannot be dictated to by the legislature—in my opinion 
a coordinate department of the government ought to act directly in the 
forming of rules for the guidance of its examiners and I hope the court 
will follow that course. 

Mr. B. LorING YouNG.—May I make a slight observation at this 
time on the relationship between the legislative and the judicial depart- 
ments of government? I have had considerable legislative experience 
and I have felt from the very beginning that the constant legislative 
interference with the powers of the courts is a very great evil. I do 
not think anyone welcomed more than I did that advisory opinion a 
year and a half ago which stated that the legislature covld not con- 
trol the requirements for admission to the bar. I suggest to Mr. Grin- 
nell that a very admirable article by Mr. Dunbar Carpenter, which was 
published in the last number of the Bar Bulletin, on the question of 
judges advising a jury on the facts, be reprinted in the LAw Quar- 
TERLY. 

THE SECRETARY.—It is reprinted in the number that was in the mail 
the other day. 

Mr. Younc.—I have not read that; I am sorry, because I have al- 
ways felt that that statute was an unconstitutional interference with the 
power of the court and would be so held if the question ever was raised, 
although I dislike to be a prophet. 


January 19, 1934. 


REPORT OF SPECIAL COMMITTEE ON LECTURES 
FOR THE BAR. 


To the Massachusetts Bar Association: 


On December 31, 1932, a committee was appointed by the Massa- 
chusetts Bar Association, consisting of Alfred R. Shrigley of Boston, 
Harry D. Linscott of Lynn, and James M. Rosenthal of Pittsfield, the 
latter serving as chairman. While the committee had no exact title, 
nor were any instructions given to it as to its function, it was under- 
stood that its appointment grew out of the following resolution, adopted 
by the Association at its annual meeting held December 19, 1931: 

“Resolved: That the executive committee and the committee on le- 
gal education be directed to consider the question of aiding the members 
of the Massachusetts Bar to continue in a systematic manner the study 
of the law, and report on the advisability of requesting the various uni- 
versity law schools in Massachusetts or the Department of Education 
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of the Commonwealth through its University Extension Division to 
join with*the Massachusetts Bar Association and such local bar associ- 
ations as care to codperate in providing courses adapted to such pur- 
pose.” The discussion which resulted in the adoption of the resolution 
is found on pages 30-33 of the February, 1932, issue of the LAW QuAR- 
TERLY. 

The committee met at Boston, March 29, 1933, and considered the 
best ways of beginning its work. It was decided to consult with the 
deans of the university law schools in Massachusetts, namely Boston 
College, Boston University, and Harvard, in order to find out: (1) 
Was it desirable that the law schools codperate with the practicing 
members of the bar in the latter’s desire to continue their systematic 
study of the law? (2) If so, what were the best methods of so doing? 
and (3) To what extent would each law school codperate? and (4) What 
expense would probably be necessitated? 

Consultation was held by different members of the committee with 
the dean of each of the above law schools. As a result letters were re- 
ceived from Dean Albers, Dean Pound, and Dean Dooley, all to the 
effect that they would be glad to arrange courses either individually, 
or jointly, in association with the Massachusetts Bar Association. These 
lectures might take the form of evening lectures, preferably near the 
law schools, but possibly throughout the state, or possibly at a short 
summer school session. 

As to expense, Dean Dooley of Boston College Law School, based 
on the experience of his School in giving such courses, thought that it 
would be from $300 to $400 for a fifteen lecture course. The cost per 
capita would depend on the number attending. Dean Albers thought if 
a sufficient number attended, it could be made as low as 50 cents per lec- 
ture. 

As to the courses to be given, Dean Albers suggested that to start 
the experiment, there might be courses in one or all of the following: 
Federal Income Tax; Public Utilities; Federal Procedure. 

The result of our investigations was delivered to the President of 
the Association in June, 1933. 

It was suggested to the committee that the Massachusetts Bar 
Association could not underwrite such an undertaking, which must be 
self-supporting from the start. It was further suggested that a begin- 
ning be made in the four western counties. It seemed to the commit- 
tee that if the undertaking should be made, it was not wise to make 
it without the earnest backing of the Association, and under conditions 
likely to make it a success from the start. 

The committee wishes to bring to the attention of the Association 
that this would not be pioneer work on the part of the Massachusetts 
Bar Association. Just such a series of lectures as we have proposed, has 
for two years been carried on by the Cleveland Bar Association, which 
gives three series of lectures to its members each year. According to 
excerpts from a letter from Walter L. Flory, Esq., chairman of the 
committee in charge: 

“These lectures have been given by outstanding professors such 
as Dean Pound, Prof. Bohlen, Prof. Williston, Prof. Scott, ete. It has 
been the aim to have the majority of the lectures given by reporters 
of the American Law Institute in charge of the Restatements. A 
charge of $2.00 for each course of six lectures has been made. . . . 
While the lectures have been attended by many of the older members 
of the Bar, they are especially popular with those who have practiced 
fifteen years or less. . . . It has been possible to make these lectures 
self-sustaining. . . . The attendance at these lectures has averaged 
about four hundred out of a Bar Association membership of about 
twenty-four hundred.” 

Your committee recommends that a committee be appointed con- 
sisting of at least one member from each county to continue the study 
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and discussions of this topic, with the right, subject to the approval of 
the Executive Committee, to make a start, if financially possible, in 
arranging the giving of certain courses in law for the benefit of Mas- 
sachusetts lawyers, to be undertaken in codperation with the univer- 
sity law schools of Massachusetts. 


Respectfully submitted, 


JAMES M. ROSENTHAL. 
ALFRED R. SHRIGLEY. 

THE PRESIDENT.—I think the trouble with this plan would be the 
expense. 

Mr. Rosenthal then moved that a special committee from different 
parts of the state be appointed by the President to report to the Execu- 
tive Committee. 

The motion was seconded and carried. 


THE TREASURER’S REPORT. 


Mr. HorAce E. ALLEN.—The Treasurer’s report is in summary form. 
I have all the details here if any member cares to check them over. 


MASSACHUSETTS BAR ASSOCIATION. 
TREASURER’S ACCOUNT FOR THE YEAR 1933. 


Receipts. 

January 1, 1933, Balance on hand—Third National Bank & 
oo A ee ae $206.16 
Worcester Mechanics Savings Bank ...............4.. 3,210.14 
ona eS a ala owls a olka wwe Rie nae he ee eee 4,176.25 
errr re rer ee ere rere rere 367.50 
ES Oe I os kik dd avcv ea nome cove stasoaiees 121.50 
ee 4.96 
$8,086.51 

Disbursements. 
OLE EOL ECE CET OT $266.22 
MASSACHUSETTS LAW QUARTERLY expense.................- 2,287.82 
Secretary’s expense (on account arrears)................+. 663.36 
GPIOVEMCO CONNMIEECS ECXDONSS «0c cc ccccccccccccccccsecs 1,066.69 
ks ais Gig Wie ak ih oe es oe ewe ek 6 bodeeb ls 259.85 
ha 6 ink Sena Rakda twee RbGe eT hues Rem eee Se 1.28 
NS 8 inh ude aks (ee ES CMa s PRA C NE wee 20.15 
$4,565.37 
Bank Balances: 

Worcester Mechanics Savings Bank .................+- 3,031.62 
eee PHMCIOMAE HONK GE THUR GO. oo ncicccccccccccces.. 489.52 
$3,521.14 


I certify that the above account is a true statement of my receipts 
and disbursements for the Massachusetts Bar Association during the 
year 1933. 

Horace E. ALLEN, 


Treasurer. 


THE PRESIDENT.—I think that we are very fortunate that we have 
carried through these times as well as we have. Mr. Allen has evolved 
a plan which I think I ought to tell you about and which I think is good, 
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but if you don’t want it you can say so. He is going to hire a young 
lawyer to go out and solicit membership for the Massachusetts Bar 
Association and see if we can build up this membership. I know in 
Springfield and Hampden County there are a lot of prominent lawyers 
who are not members. 

There is one man who just hadn’t thought about it; one of our 
best lawyers and best judges up in that country. There are a lot like 
him. You need a state association even if you have fine local organi- 
zations, and I believe we shall build this organization up. We ought to 
have at least five hundred more members and then we shall have money 
to do something with when we need to do it. 

THE PRESIDENT.—What will you do with the Treasurer’s report? 

JUDGE MASON.—I move that it be accepted and placed on file. 
[Motion seconded.] 

THE SECRETARY.—Perhaps I should give one word of explanation in 
regard to that report in order to illuminate further the exact financial 
situation. There is an item there of “secretary’s expense” which in- 
volves payment for stenographic service. I think that item consists 
entirely of arrears during the past three years and there are still some 
arrears. 

THE PRESIDENT.—I think if the truth were told the Massachusetts 
Bar Association owes Mr. Grinnell a good deal of money for many 
things and for much work he has done. Shall that report be accepted? 

[The report was accepted and placed on file.] 

Mr. Hous R. BAILEY.—Just for information of the members pres- 
ent, you may like to know that Massachusetts was the last state in 
the Union to have a state bar association. The question came up some 
twenty years ago whether we could have a meeting of the American 
Bar Association in Massachusetts, and they said, “No, we have to have 
an invitation from the state bar association. - You want to get a state 
bar association organized and then give your invitation, and then we can 
come.” That was the beginning of the Massachusetts Bar Association. 


ELECTION OF OFFICERS. 


THE SECRETARY read report of Nominating Committee (printed in 
the notice of the meeting at the beginning of this record). The Sec- 
retary has received no other nominations except the one suggested in 
the report of the Executive Committee, and that is the nomination of 
Mr. Jenney as president of the Norfolk Bar Association to serve as a 
member of the Executive Committee until he becomes an ex officio, by 
the action of the Norfolk Bar Association. Therefore, I move that the 
name of Mr. Jenney be added as a member at large. 

The motion was seconded and carried, after which, on motion, it 
was voted that the nominations be closed. 


A ballot being taken, the nominees were declared unanimously 
elected. 


DISCUSSION RELATING TO THE GRIEVANCE COMMITTEE. 


THE SecRETARY.—Mr. Carpenter, the secretary of the grievance 
committee, was in Washington, so that I have not received the report 
of that committee. The report will be printed in the QUARTERLY with 
the proceedings. [The report is printed on page 27 of this number.] 
Mr. Whitman is a member of that committee; perhaps he may have some 
remarks, 

Mr. WHITMAN.—I cannot make a report for the committee, but there 
is something I would like in that connection to call to the attention 
of the Association. I have just read in the American Bar Association 
Journal remarks made by members of the bar at a hearing before the 
Supreme Court of Missouri, and it was to this effect: 
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“that the grievance committees of voluntary associations were 
without adequate authority or facilities to handle grievances, and 
under the circumstances the work of such committees was inef- 
fectual as well as extremely burdensome to its members; that 
there was need for the establishment of some commission and 
rules or procedure by and through which grievances might be 
heard and disposed of; that such matters are sui generis, and the 
ordinary procedure provided for civil or criminal matters is not 
appropriate for such cases.” 


In one of the disbarment opinions in the Supreme Court reference is 
made to the fact that the cases may be heard either by the court or 
by a master. During the last six months a large amount—-weeks of 
time of the Supreme Court—has been taken up with disbarment hear- 
ings, no case which has taken less than a week, some of them three 
weeks, and, perhaps as a result, the Supreme Court is, I am told, some 
two hundred cases behind in its decisions. I entirely endorse what is 
stated in this article—that we are an ineffectual body. Those commit- 
tees on grievances never get very much of anywhere, particularly when 
the court disagrees with us. I move, therefore, that the Grievance Com- 
mittee be requested to formulate some plan along the lines I have just 
on report the same to the Executive Committee. [Motion sec- 
onded. 

THE PRESIDENT.—Any remarks? 

THE SECRETARY.—The Judicial Council discussed this subject two 
or three years ago and made a recommendation that the court should 
select committees of the bar in different parts of the state to serve as 
official grievance committees to assist the court. Since then the court 
has adopted the idea to the extent of appointing commissioners to hear 
evidence in investigating motor vehicle frauds and “jury fixing.” The 
suggestion made by Mr. Whitman seems directly along the line of that 
recommendation. In other words, the committees of the bar associations 
are simply acting for the assistance of the court in performing a function 
which any member of the community can perform if he sees fit to do so, 
but we do it simply because what is everybody’s business is nobody’s 
business and it seems to be expected of the bar. It sometimes seems that 
rather more is expected of the bar than of the court. For instance, I see 
no reason why a judge of the Superior Court who hears a case tried 
before him and has a man convicted in his presence of perjury or some 
other serious crime, after listening to all the evidence, should let it stop 
there. I should think that he himself, under the opinions of the court, 
might issue an order of notice or direct an inquiry by some officer of the 
court as to whether that man’s continuance at the bar was in the interest 
of the public, instead of having the thing go through a lot of prelim- 
inary hearings before a committee of busy men. He might refer it to 
the bar association committee, but, at least, he could start the proceed- 
ings and take that amount of responsibility which seems to me to be on 
the shoulders of the court from the start. The Judicial Council sug- 
gested that the court appoint a number of men, five or six or whatever 
the number might be, as an official body which might give it a better 
standing with the bar than the grievance committee of a voluntary 
association. 

Mr. NEWHALL.—-Taking this from a slightly different angle, we dis- 
cussed it some years ago in the Committee on Legal Education. We 
did not take any action, but I will explain one idea that was discussed. 
We have a perfectly well recognized principle that the authority to hire 
carries with it the responsibility to fire. Now if the Board of Bar Exam- 
iners is the group that admits the lawyers, why shouldn’t it be the group 
that discharges them? 

THE PRESIDENT.—I don’t think we want to drive these poor bar ex- 
aminers out of Massachusetts; they are unpopular enough anyway. I 
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think Mr. Whitman’s motion might lead to something. Of course, all 
this discussion out in the West and down South is leading to the move- 
ment for the integrated bar where you have a statutory bar, and that 
takes care of the whole matter effectively and efficiently. But I do not 
believe that with our New England training we are ready for that now, 
so something else has got to be done and it seems to me that the motion 
made by Mr. Whitman may lead to something better. 
The motion was carried. 


GENERAL DISCUSSION. 
REMARKS OF THE PRESIDENT. 


THE PRESIDENT.—Now we come to other matters to be discussed. We 
have got, of course, the problem of the unauthorized practice of law; I 
guess that will be with us for some years. But we have got some things 
that we must do for the public. One is the question of the district 
courts. That, at least, needs discussion, whatever action the legislature 
may take. Another is the question of the congestion of jury cases; and 
there is one other question that I do not see that any committee has done 
very much about, and that is the question of legal technicalities in the 
trial of cases, where I think, perhaps, we do not need to go to the 
legislature but where our courts have very great power if they would 
only use it. 

I notice in reading the report of the Judicial Council, printed in the 
November issue of the LAW QUARTERLY, that it is stated that the length 
of jury trials has increased. Any court officer in Hampden County could 
tell you the same story. They have to listen to them and they say the 
same thing, that they are getting longer and more tedious all the time. 
That is all court procedure. The Chief Justice and associate justices of 
the Superior Court could remedy that thing or they could let things go 
as they are. The Supreme Court, in my opinion, could take our rules of 
evidence and do a great deal there by their decisions without any help 
from the legislature. I think the most valuable suggestion is the sugges- 
tion that in automobile cases, when we obtain registration of our cars and 
insurance we waive the right to jury trial unless by special permission 
of the court, and that insurance companies who are authorized to do 
business in Massachusetts be obliged to take the same step. I believe 
that that one thing would do more to relieve congestion than anything 
else that I know of. We have got to do something. In England they 
fussed around with the lawyers until they got sick of them and then the 
laymen went in and reformed the procedure of the courts. I think the 
action by the Boston Chamber of Commerce is very significant. The 
public is going to wait just about so long and then it won’t wait any 
longer. 

Now the lawyers can do this thing and the judges can do a lot. 
They may need some help from the legislature. but they ought to help. 
But we cannot do it by sitting at home and letting somebody else do the 
fighting. All this legal technicality stuff that now protects criminals 
can be very largely done away with in our courts and still they would 
be given a fair trial. But now everything is their way and we do noth- 
ing about it. We shrug our shoulders and read the papers and go ahead 
attending to our own business. We cannot do this any longer, because 
if we keep on, we will have more boards and more commissions which 
none of us like and which in the end the public would not like. So I 
think we will be glad to hear now from Professor Simpson. 

[The president then called on Professor F. L. Simpson, Chairman of 
the “Crime Commission.’’] 


PROFESSOR SIMPSON.—Mr. President, I don’t know just what you 
want me to do. 
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THE PRESIDENT.—There is one thing on which in the western part 
of the State I do not think we are entirely in agreement with your report. 
I do not think we are in agreement there on the abolition of a lot of 
these district courts. 

PROFESSOR SIMPSON.—I am constrained to say that I think the presi- 
dent is under the same misapprehension that many others labor under; 
that is, that the recommendations of Senator Wragg’s Commission are the 
recommendations of the Crime Commission. The Crime Commission 
does not recommend the abolition of any courts. The recommendation of 
the abolition of eighteen courts is a recommendation of the so-called 
Wragg Commission—that is to say, the Commission on Public Expendi- 
tures—based upon an economy principle. The recommendation of the 
Crime Commission is that the courts be left alone as they are and that 
they be consolidated into circuits. 

[He then explained the plan of the “Crime Commission” which is 
printed in the QUARTERLY for January, 1934.] 

Mr. CHARLES F. CAMPBELL (Worcester).—I happen to have been a 
member of the so-called Wragg Commission and, to explain the situation 
that confronted the Wragg Commission, I want-to say that the com- 
mission extended invitations to the different bar associations in the 
state to appear before them. A good | members of that commission 
were not attorneys; they were laymen ey were striving to meet the 
problem as far as the public is concerned. The public are very much 
interested; the public are very much dissatisfied with the attitude of 
practically everyone connected with the judiciary system. Outside of 
Mr. Grinnell and Judge Hibbard and the administrative committee, I 
want to say to the members of this association that the Wragg Commis- 
sion got very little assistance from the bar associations throughout 
the state. Now the purpose of the Wragg Commission, so-called, was 
not to abolish district courts, but rather was for the purpose of consoli- 
dating the district courts with a view of giving the public better service 
and more economical service throughout the Commonwealth. We appreci- 
ated and realized, and do now, that the report of the so-called Wragg 
Commission is not perfect, but it, at least, has focussed the attention of 
lawyers, the public and bar associations to some extent upon the ineffi- 
ciency, if I may use that word, of handling the courts’ business. The 
Chief Justice of the Superior Court was very helpful to us. The Chief 
Justice of the Boston Municipal Court was very helpful to us. Judge 
Hibbard and the members of his commission, and Judge Lummus of the 
Supreme Court were very helpful to us. I think we all feel that it is a 
tremendous problem. But as you have said, it is up to the lawyers—it is 
up to the bar associations—to solve these problems. And if we are will- 
ing to frankly and honestly meet those problems, they can be solved. 
Laymen cannot solve these problems as lawyers can—as earnest, sincere 
lawyers willing to speak frankly, let the chips fall where they may. 

Mr. Simpson and his commission conferred with the members of the 
Wragg Commission and we tried—I think both commissions—to be as 
helvful and as codperative as we could, with the one purpose, the purpose 
which you have so expressed, of solving the problem of satisfying the 
public that we know what we are doing and know how to handle the vrop- 
osition. You will appreciate the fact that the members of the Wragg 
Commission had a great many other problems that confronted them. 
Those men in the House and in the Senate who were on that commission 
really approached the problems from the layman’s point of view in a 
codperative manner and with a thought and endeavor to be of service. 

[Mr. B. Loring Young, Chairman of the Probate Commission, then 
called the attention of the meeting to the relation between the report of 
the “Crime Commission” and certain recommendations of the Probation 
Commission. } 

Mr. WHITMAN.—I think the most important thing is how far the 
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association will back up the recommendations of the Judicial Council. 
I would suggest that discussions be limited to whether we approve them. 

[The secretary then explained the recommendations of the Judicial 
Council.] 


DISCUSSION OF RECOMMENDATIONS OF THE JUDICIAL COUNCIL. 


Mr. WHITMAN.—There are three things this meeting can do. First, 
we can vote our approval of the recommendations as a whole. Second, 
we can postpone the matter and have a meeting a month from now; or 
third, we can take these things up separately and pass on some of them. 
I am in favor of the last course and I move that the association approve 
the recommendation of the Judicial Council on page 19, that when a man 
claims a jury he thereby waives his right to recover against the insur- 
ance company. I think that would relieve a great deal of the congestion 
in automobile cases. 

THE PRESIDENT.—Is that motion seconded? [Motion seconded.] 
Are there any remarks on that? 

I would like to ask Mr. Whitman, what about the insurance com- 
pany that insists on its jury trial? What are you going to do to the 
insurance company? 

Mr. GRINNELL.—The recommendation is that a heavier jury fee, the 
amount not specified, or removal fee be imposed on the defendant where 
the plaintiff has waived a jury. If there is any better way of handling 
the defendant’s end of the measure I wish somebody would suggest it. 
But that would be at least to some extent an effective way of dealing with 
it. I think myself that the representatives of the insurance companies 
throughout the Commonwealth will find that in the long run it will be 
in the interests of the insurance companies as well as of the public if 
they codperate in bringing about jury-waived trials, because, so far as 
I have heard—and I have listened to a good many of these discussions 
ever since I sat on that motor vehicle insurance commission a few years 
ago—I have not heard of any representative of an insurance company 
who wants an administrative commission created like the Industrial Acci- 
dent Board. And yet unless the courts and the bar, including the repre- 
sentatives of the insurance companies, learn to do business more promptly 
and effectively in courts,—the public is going to try experiments out- 
side of court. It was the practices of the bar which to some extent, at 
least, resulted in the creation of the Industrial Accident Board. All you 
have to do is to look at some of the reports which preceded the creation 
of the Industrial Accident Board, as well as to talk to some of the people 
who had something to do with it. That is a historical fact. The same 
thing is true in regard to these automobile accidents. 

THE PRESIDENT.—Will you read the motion, Mr. Grinnell? 

THE SECRETARY.—His motion was that we approve the recommenda- 
tion of the Judicial Council on page 19 to require the injured plaintiff 
who wishes to retain the right to reach the insurance as security for his 
judgment, namely, the right to file a bill in equity to reach and apply the 
insurance protection after thirty days if the judgment is not paid—if 
he wants to hold that right he must use the less expensive tribunal and 
waive a jury and submit to the decision of the judge without a jury. 

Mr. ROSENTHAL.—If that was adopted what would be the position 
of the honest motor car owner who has bought insurance with the idea 
that he is thus getting protection, if the person whom he has injured 
seeks jury trial, gets a verdict and then is forced to go against the tort- 
feasor’s own property rather than against the insurance company? 
Where then is the protection of insurance? 

Mr. WHITMAN.—In answer to Mr. Rosenthal, I understand that the 
policy which he takes out, even though he is compelled to, is a contract 
between himself and the insurance company and it protects him in all 














18 


cases. The only question would be as to whether it would cut the injured 
person out from the right to go directly against the insurance company. 

Mr. RosENTHAL.—Well, how does it protect him? If the insurance 
company is relieved of the liability to pay, how does it protect him? 

Mr. WHITMAN.—It cuts out the plaintiff from the right to go 
directly to the insurance company. Except for that statute he could 
not do it. 

THE SECRETARY.—It does not affect the right of the car owner to be 
reimbursed; it cuts out the right of the plaintiff. Now the situation is 
that the insurance company, although not nominally on the docket, is 
made a direct defendant with a direct relation from the insurance com- 
pany to the plaintiff. The car owner might just as well not exist under 
the present law. Under this statute that direct relation would not exist 
unless there was a jury-waived trial. 

Mr. ROSENTHAL.—Wouldn’t it follow that if a judgment were recov- 
ered the plaintiff would proceed against the defendant and might force 
him to dispose of his house before he, the policy owner, could proceed 
against the insurance company; is that correct? 

JUDGE MaAson.—Isn’t it so now? 

Mr. ROSENTHAL.—No. 

Mr. J. JOSEPH MACCARTHY (Worcester) .—It may be so now, but any- 
way the plaintiff has the right to proceed against the insurance company, 
so it would relieve the policy holder of it anyway. It might be a good 
thing to relieve congestion. I am not discussing it on that angle. It is 
going right at the source of congestion. I agree with it in that situation. 
I do not think the criminal courts and district courts are congested. Cer- 
tainly in Worcester County all business is handled expeditiously and 
there is no congestion. The only congestion I know of is in the Superior 
Court in civil cases. This proposition to that extent would relieve con- 
gestion and it is a mighty good thing. But it seems to me it would fol- 
low that a person who had insurance would be subjected to grave incon- 
venience. The company would say, “We are not going to pay that.” 
The plaintiff says, “I am going to proceed against you, Mr. Policy 
Holder. You have a little house; we will sell it to pay this judgment.” 
Suppose it is not sufficient to pay it, the poor policy holder would have 
to make up the deficiency. I have some sympathy for him. 

Mr. Horace E. ALLEN (Springfield).—Would that follow? Wouldn’t 
you find that your plaintiff, in a case where the defendant had an uncer- 
tain equity in a house and did not have a great deal of other property, 
would invariably elect trial without the jury so that he would have a 
right to go direct against the insurance company and have a right to 
recover? Would he ever risk touching a mortgaged house and then per- 
haps lose by a foreclosure? It would seem that he would go in every 
instance by suing on a jury-waived basis in a district court rather than 
— a jury. 

THE SECRETARY.—Follow up what Mr. Allen has said; think it out 
yourselves, gentlemen. Suppose you have a case in which you do not 
know whether the defendant is worth the judgment or not and you do 
know that he has an insurance policy; would you throw up the insurance 
policy in order to claim a jury for the purpose of getting an opportunity 
to try the case three or four years from now before a jury? I doubt 
very much whether you would do anything of the kind.. The trouble with 
the present law is and has been that there is a standing invitation with 
a $5,000 policy to bring suit against anybody and everybody in sight, 
relying on the direct relation which you can enforce against the insur- 
ance company if the man is not worth a nickel. And that was the rea- 
son—the fact that there were so many uninsured cars was one of the 
compelling reasons for the adoption of the compulsory insurance act. 
Now if you have got the insurance and you have a simple and direct 
method of collecting it and holding your right against the insurance 
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policy by adopting the jury-waived procedure, I don’t believe any one of 
you here would advise a client to throw up the $5,000 chance of recovery 
in any case where you doubted the solvency of the defendant. 

Mr. F. E. SHAW (Lynn).—Mr. President, I do not think that this 
association upon the brief discussion we have had of this matter is 
prepared to vote upon this question at this time—a matter that is so 
important to the rights of plaintiffs. Now every practicing lawyer in 
Massachusetts knows that a plaintiff in an automobile case has enough 
difficulty in his path without being further restricted in his rights. I 
have not had a chance, Mr. Chairman, to delve into your reports. I 
only received a copy late yesterday afternoon and I read a little of it. 
I want to be recorded in opposition and I oppose the passing of this 
motion at this time. 

THE PRESIDENT.—Any other remarks? [Calls of “Question.”] If 
not, all in favor of the motion as made will say Aye. 

Mr. P. JoSEPH McMANnus.—Mr. President, I move to lay the motion 
on the table at this time. In listening to the gentleman’s remarks I 
think the plaintiffs in the cases should have some consideration, that they 
should not be forced to waive a jury trial just because of the reasons 
stated here. I think the motion should be laid on the table until every- 
body has a chance to read fully the report sent out by our secretary. 
I read a few pages of my own copy yesterday and I do not think all the 
members here understand it fairly and fully. I make that motion, to 
lay this motion on the table at this time. 

THE PRESIDENT.—Is the motion to lay on the table at this time 
seconded? 

Mr. ROSENTHAL.—Second the motion. 

Mr. HENRY R. ATKINSON (Brookline).—Mr. President, on the 
motion that has just been made—I suppose that is not debatable. 

THE PRESIDENT.—If there is no objection. 

Mr. ATKINSON.—If I understand it, the recommendation of the Judi- 
cial Council was made a year ago and it would seem that the Bar Asso- 
ciation would never take the lead in telling the public how to get rid of 
this congestion unless they are prepared either to act now or to stay 
here until they do thoroughly thresh out the question. 

[The question being put, the motion to lay on the table was rejected.] 

THE PRESIDENT.—The question now comes on the original motion 
made by Mr. Whitman. [Mr. Whitman’s motion was carried by a vote 
of 19 in favor, 8 opposed. ] 

The motion is carried. Is there any other specific motion? It is 
now five minutes of five. There is a Bench and Bar Dinner this evening. 
We have only about five minutes left. Do you want to discuss any 
other matter? 

Mr. WHITMAN.—I move that the resolution just passed be referred 
to each member of the association by mail for his views on it. [Motion 
seconded. ] 

Mr. McMANus.—I would suggest that the secretary also include 
with the record of the vote—19 to 8—the number of members present 
at the time the vote was taken. 

THE SECRETARY.—I counted about 45 members present. 

[The motion was carried, after which, on motion, the meeting 
adjourned until 10 o’clock Saturday morning. ] 


Saturday, January 20, 1934. 
The session was resumed in the Bar Association’s rooms at 10 a.m. 
DISCUSSION OF DISCOVERY BY DEPOSITIONS. 


THE PRESIDENT.—We will next take up the recommendation of the 


Judicial Council relating to the taking of depositions of parties and 
witnesses before trial. 
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Mr. T. H. STEARNS (Boston).—This matter came up a year ago and 
I was very much interested in it and we started to draft some legisla- 
tion. Some states have a provision that when a suit is started, the 
moment the writ is entered either side can go to the clerk of the court 
and get a commission to take all evidence before some other attorney 
who is to act as commissioner. He forthwith subpoenas the witnesses 
who are wanted—generally the other party’s witnesses—gives notice 
to the other side that he has a commission to take oral evidence at the 
office of the commissioner and would like to have him appear and examine 
and cross-examine. Then they appear and proceed to take oral evidence, 
arranging between them about the stenographer, agreeing upon one copy 
to be filed in court and each side keeping a copy. The result of that is 
that half the cases are taken care of. The client has had his day in 
court; you have got the facts. The two lawyers can have a little court 
of their own and they both act as judge. Most of the cases are disposed 
of and I venture to say in this situation we have here that if that 
method was adopted and the attorneys understood it, a large number of 
these 75,000 cases could be disposed of and would be disposed of. For 
a number of years I practiced law on a railroad pass in the Middle 
West. I was on the legal staff and had to go around and take care of 
the cases in different states and I have seen this method work out. We 
had some electric companies and if I represented a street railway com- 
pany which was sued the other side would subpoena the motorman and 
conductor and at the same time I could subpoena the plaintiff. It works 
both ways. I hope that Massachusetts will adopt something like that. 
I believe it will help out your Superior Court situation. 

In regard to the district court, I believe the district courts could be 
nade more use of. There are two or three things I suggested to Judge 
Bolster; for instance, that they give the defendants more time to answer 
but require the plaintiff to serve the declaration with the writ. Judge 
Bolster said, “Well, this is a collection court.” It will always remain 
a collection court unless something like that is done. Clients of ours 
were sued in a complicated case, involving about $30,000. We could not 
file a general denial and payment; it was not that kind of case. We 
removed it. We remove most of our cases for that reason. If the dis- 
trict court would make some provision for taking evidence and give the 
defense more time so we could take oral evidence if we desired when the 
ae is brought, I think the lawyers probably would make more use of 
that. 

Another suggestion I would make is that the jurisdiction of the 
small claims court be raised to $100. I am not going any further now, 
but I do want to say a word in favor of the taking of oral evidence, put- 
ting that in the hands of every lawyer who has a case in court. 

THE PRESIDENT.—Any other remarks? Is there any motion? 

Mr. BAILEY.—I would like to say a word in favor of the practice 
which is proposed. Years ago I had a case in New Hampshire and we 
summoned a trustee. Down here you have to file written interrogatories 
if you want to get information from the trustee. We simply cited him 
in and examined him orally. We had a real examination and found out 
all the facts in a few minutes. That is a practice we might have here. 
I believe it is much better than ours; and that we ought to have a chance 
to examine the trustee orally and not on written interrogatories. 

JUDGE MAsoNn.—I would like to know just how this method might 
work in places where there are practically continuous sessions of the 
Superior Court and certain counsel are in court practically call the time 
—whether that would not be an excuse for putting off cases? 

THE PRESIDENT.—I can give you my answer pretty quickly: We 
have got to adopt the English rule that engagements of counsel in other 
cases shall not be an excuse. That is the trouble in Hampden County 
today. In Governor Ely’s firm Bill Giles tries cases. He was sick for 
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a year and the automobile litigation in Hampden County was held up 
all that time. There is no justice in it. Bill Giles is one of the best 
friends I have got; I would tell him the same thing if he was here. You 
can have all the statutes about congestion you want and if that old 
rule persists, there you are. The defendants’ business in Hampden 
County is in the hands of five or six firms with usually one trier in each 
firm, and they just say, “Brother So-and-So is up at Northampton; 
Brother So-and-So is somewhere else,” and you can’t push your case. 
That is one thing where we do not need any legislation but the Superior 
Court justices can remedy it if they want to. Isn’t that right, Mr. Grin- 
nell? 

THE SECRETARY.—Yes, they attempted to do it. 

A MEMBER.—It is in the rules now. 

THE PRESIDENT.—Not very strong. 

THE SECRETARY.—They attempted to do so, but went so far that 
about a year ago Damon Hall and many other members of the bar went 
up and tried to get a statute to restrict the court. They have now got 
a better working arrangement. 

Mr. STEARNS.—May I offer one suggestion? St. Louis is supposed 
to be a little larger than Boston. The judges there never have any- 
thing to do with assigning the cases. They feel it is not the place for 
the judge to assign cases. They have an assignment clerk for that. The 
judge stays back in his chambers. The reason for that is that in every 
decision a judge makes on motions he has to file a memorandum and if 
he has an hour off it is not considered a crime. When he is getting his 
memorandum ready and spent the hour he has done a certain thing. 
There is an assignment clerk who handles ten sessions. Each session 
has its own clerk. Any lawyer who wants to get a case on gets it by 
assignment and only by assignment. You go to the clerk and say, “I 
want a case set down for the middle of February.” The clerk looks 
over his list and says, “We can give you February 6, No. 15.” The 
assignment clerk is through with you and the only person you have to 
look to is the clerk of session No. 5 or No. 6 or whatever it is, and he 
keeps in touch with you. If the case ahead is running over he calls 
you up and tells you that the case will not be finished until afternoon 
and you will be held harmless until the next morning. The lawyers are 
taken care of; there is no waiting for witnesses. You have a certain 
time and you know it. If the other attorney cannot be there he must 
get somebody else. Your case is set for a certain session at a certain 
time; you know it is there and you must prepare for it. The clerk, if 
there is a breakdown, notifies you and protects you. This system has 
been advocated here and Mr. Kimball says it cannot be worked out till 
we have an ideal system. But you know you have had witnesses kept for 
a week and the case not reached then and your clients have to pay for 
it, and you have to give up your practice in your own office. If this 
system was arranged properly it would work. 

THE SECRETARY.—They have a similar system in Cleveland. The 
chief justice was here two or three years ago and told us all about it. 
They have a central telephone system. The whole thing is worked out 
by a simple assignment at the clerk’s office. They have a central jury 
system; they do not have a separate panel for each session. 

Mr. STEARNS.—The moment the case gets in a session everything is 
ready to go ahead. 

THE PRESIDENT.—What do you want to do with this? 

Mr. ROSENTHAL.—I move that the association adopt the recommen- 
dation of the Judicial Council. [Motion seconded.] 

THE PRESIDENT.—I will read it: 


“Nothing contained in this chapter, or in Chapter 233, shall be 
construed to limit the power of the courts to make rules for the 











taking, filing and use of depositions on oral interrogatories to 
parties and witnesses without regard to their place of residence.” 


Are there any remarks on the motion that this be approved and 
urged? If not, all in favor say Aye. Opposed. [Unanimous affirma- 
tive response.] It is a vote. 


ATTACHMENT OF WAGES BY TRUSTEE PROCESS. 


THE PRESIDENT.-—I want to take up this matter of the attachment 
of wages by trustee process. As I remember, the collection agencies of 
the state killed this thing last year, but I think at least we should 
endorse it. This is the amended section proposed [page 38, report of 
Judicial Council]: 


SECTION 28. If wages for personal labor or personal services 
of a defendant are attached for a debt or claim, an amcunt not 
exceeding twenty dollars from the wages of each calendar week 
shall be reserved in the hands of the trustee and shall be exempt 
from such attachment. The amount so reserved shall be paid by 
the trustee to the defendant in the same manner as the said amount 
weuld be paid if no attachment thereof had been made. Every 
writ of attachment shall contain a statement of the amount 
exempted from attachment under this section and also a direction 
to the trustee to pay over the exempted amount as hereinbefore 
provided. 


What is your pleasure to do with that? That is pretty mild; it is a lot 
milder than I would have it if I were the law-making power. 

THE SECRETARY.—We made a suggestion last year of a somewhat 
similar provision and also a provision in regard to getting permission 
of the court before attaching wages. We felt that that raised two dis- 
tracting issues. 

THE PRESIDENT.—This is clearer. 

THE SPCRETARY.—And if you got a flat exemption of $20 each calen- 
dar week you would put a crimp in this business of threatening of loss 
of employment and raising the devil with some poor man who has got 
a job and is trying to support his family. Judge Hibbard has had a 
good deal to do with that sort of thing and has heard a good deal about 
the difficulties. I get complaints over the telephone every now and then. 
A fellow telephoned me the other day; he had a job and a family and was 
willing to pay his bills, but this lawyer was jumping attachments on him 
every week and he was afraid he was going to lose his job. The costs 
were piling up on every writ. I said, “It looks to me as though the situa- 
tion was so raw that you had better call that to the attention of the 
Grievance Committee.” I don’t know whether he did or not. 

JUDGE MASON.—I move it be approved. 

[The motion was seconded and carried unanimously. ] 


CONVICTIONS AS AFFECTING CREDIBILITY OF A WITNESS. 


THE PRESIDENT.—Now here is another nuisance which we ought to 
deal with. The Judicial Council has recommended the following draft: 


“Conviction of a witness of any violation of any rule or regu- 
lation made by the Department of Public Works under authority 
of section two of chapter eighty-five of said General Laws, or of 
any rule, regulation, order, ordinance or by-law established by any 
city or two or by any commission or body empowered by law to 
make such rules or regulations shall not be shown for such pur- 
pose”’— 














23 


that is, to affect the credibility of a witness. Do you wish to take any 
action on that? 


Mr. MacCartuy (Worcester).—I move it be approved. [Motion 
seconded. } 


JUDGE MAson.—My judgment is, it does not go half far enough. I 
would repeal the whole section. 

THE PRESIDENT.—I agree with you. 

JUDGE Mason.—In my experience those things are simply done to 
embarrass a witness and where they apply to a party they are done 
with the improper purpose of suggesting that he has been doing some- 
thing similar before. Perhaps he has been drunk on another occasion. 

THE PRESIDENT.—I agree with you. 

JUDGE MAson.—I will second the motion; I think this is good as 
far as it goes. 

Mr. ROSENTHAL.—Do you think that it ought to be modified so as to 
allow it to be introduced when the conviction has to do with the action 
that is being tried—when it arose out of the same act? 

JUDGE MaAson.—No. 

[The motion was unanimously carried.] 

THE PRESIDENT.—We have another matter on page 43. 


“AN ACT RELATIVE TO PETTY OFFENSES AND THE CIVIL SERVICE. 

Section thirteen of chapter thirteen of the General Laws is 
hereby amended by adding thereto the following sentence: 

No person shall be obliged to report in his application any 
conviction for violation of any rule or regulation made by the 
Department of Public Works under authority of section two of 
chapter eighty-five of said General Laws or of any rule, regu- 
lation, order, ordinance or by-law established by any city or town 
or by any commission or body empowered by law to make such 
rules or regulations.” 


Do you wish to do anything about that? 
JUDGE MASON.—I move that that be approved. 
[The motion was seconded and carried.] 


PRACTICE UNDER POWERS OF ATTORNEY. 


THE PRESIDENT.—At the last meeting of the Executive Committee 
it was voted to introduce a bill to repeal the law relating to practice in 
the courts under power of attorney. The bill has been filed. If we 
could get that through we are going to stop one gap in the unauthorized 
practice of law. 

Mr. HARRIS RICHMOND ( ).—I move that the associa- 
tion adopt that recommendation. [Motion seconded.] 

JUDGE WARFIELD.—What are you going to do with the Probate 
Court? 

THE PRESIDENT.—That may be another problem. But if this act 
were repealed which is the only statutory authority that I know of under 
which these men really practice law, you have got something, and then 
perhaps the court will make some new rules. We don’t know. 

Tue SECRETARY.—Mr. President, at the Executive Committee meet- 
ing last March we adopted the vote which is set forth in the report of 
the Executive Committee which I read yesterday—the recommendation 
that the whole matter be called to the attention of the justices of the 
Supreme Judicial Court with a suggestion that a rule regulating this 
practice under power of attorney might be adopted by the court. The 
court has not adopted such a rule. If this statute is adopted I think 
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the court might feel in a different position in regard to adopting a rule, 
because Section 48 of that statute provides that a party may appear 
pro se or by some person specially authorized by him. That is a statute 
relating to the right of the party to appear. Section 49 is a statute 
relating to the right of a person to appear as an attorney in fact under 
a special power. If Section 49 is repealed the thing would be left on 
the right of the party to appear by himself or by some attorney, and 
that will certainly be within the regulation of the court. The difference 
is between giving a person who is not a member of the bar the right to 
appear under special power of attorney and giving the party a right 
to appear by somebody whom the court is ready to hear. 

Mr. RICHMOND.—For several years this association has, I believe, 
backed a bill to prevent or control unauthorized practice of law. In 
each instance the legislature has failed. I believe it has failed because 
too much has been attempted at one time. This particular thing attacks 
one very important phase. I believe this should be supported, strongly 
supported by the association. 

THE PRESIDENT.—I think we can get this through if we really get 
back of it and if we impress on our senators and representatives that 
the bar of this state wants it. 

JUDGE MASON.—I think the courts would welcome it. 

THE PRESIDENT.— Yes. 

[The motion was carried unanimously. ] 

THE PRESIDENT.—Now I think that we ought not to stop on a thing 
like that with the passage of that vote. The bill is in. Now I believe 
if we get at our senators and representatives that we can get that thing 
through this year, and I think that is going to make a considerable start. 

THE SECRETARY.—I suggested that if this statute was passed the 
vote of the Executive Committee about making a rule might again be 
called to the attention of the court. A criminal penalty is no way to 
handle this business, in my opinion. We have got too many crimes as 
it is. The effective way is to have a summary order of the court on a 
purely administrative matter like this. If the statute was passed and 
the court should adopt a rule, then it could be operated under summary 
order of the court. 

THE PRESIDENT.—I think now we are in position to go to work and 
try to get that thing through and I believe we can do it. The most 
interesting thing that is taking place along this line, as I presume some 
of you have noticed, is in Missouri, where under a decision of their 
supreme court the court has practically stated that they have a right to 
pass rules regulating the unauthorized practice of law and the bar of 
Missouri are now presenting to their supreme court, taking it up with 
them, the definite request that they do establish some such rules. I have no 
question but what that is the law in almost every state in the Union if 
the question ever got up to the supreme courts of the respective states. 
But things are getting better along that line, although, as Mr. Thacher 
said at the dinner last night, we cannot get some of these things through 
because we are so wretched in the conduct of our own business. The 
congestion in the courts here in Suffolk County—and of course down 
in New York City it is beyond prayers anyway—demonstrates that we 
are not a fit profession to be protected; and until we protect the public 
by getting some decent rules of procedure and removing this congestion 
we are going to have hard sledding getting any relief, but we can keep 
trying just the same. 


DISCUSSION OF THE DISTRICT COURTS. 


Mr. Marcus Morton, Jr., moved that the association approve the 
recommendation of the Crime Commission that the district courts be 
circuited, and that the judges serve full time at adequate compensation, 
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although the association is not ready at this time to present details. 
This motion was seconded, but after some discussion was withdrawn by 
Mr. Morton in view of the fact that the QUARTERLY containing the report 
of the Crime Commission had been so recently distributed that members 
had not had an opportunity to read it and the report of the Wragg Com- 
mission on Public Expenditures, containing conflicting recommendations 
as to the district courts had not yet been circulated. The secretary 
stated that reprints of that portion of the Wragg Commission Report 
relating to the district courts had been ordered from the state printer 
and would be bound up in the February number of the QUARTERLY. The 
Judicial Council, as stated in its report, reserved its opinion on the 
district court problem in order to get an opportunity to study it further 
in the light of the reports of the two special commissions. 

The secretary then continued :— 

There is one suggestion which has come from all the bodies thus 
far, including the Governor in his address, I think, the Expenditures 
Commission, the Crime Commission and the Judicial Council; and that 
is that some action should be taken in regard to practice by special 
justices. And while the Council has not discussed the district court 
problem in general, we have made a definite recommendation on that 


point which is printed on page 32 of our report. The present law ([G. L., 
c. 218, s. 17] is: 


“A justice, clerk or assistant clerk of a district court shall 
not be retained or employed as attorney in an action, complaint 
or proceeding pending in his court, or which had been examined 
or tried therein; and a special justice shall not be so retained or 
employed in any case in which he acts or has acted as justice.” 


The Judicial Council has recommended that that be amended to 
read as follows: 


“SECTION 17. A justice, special justice, clerk or assistant 
clerk of a district court shall not be retained or employed or 
practice as attorney on the criminal side of any court in the com- 
monwealth. A justice, clerk or assistant clerk of a district court 
shall not be retained or employed or practice as attorney in any 
action or proceeding pending in his court, or which has been 
examined or tried therein. In any judicial district having a 
population of ..... or more according to the last preceding cen- 
sus, a special justice shall not be so retained or employed or prac- 
tice as attorney in any action or proceeding pending in his court 
or which has been examined or tried therein or in any case in 
which he acts or has acted as justice.” 


As I read that I see one hole in it. I don’t think there is more than 
one hole, but so much of the present law should be retained which says 
that a special justice shall not, regardless of the population of his dis- 
trict, be retained or employed in any case in which he acts or has acted 
as justice. He is not allowed to do that now and he ought not to be 
aliowed to do it. 

THE PRESIDENT.—Mr. Grinnell has brought up this question of prac- 
tice by the justices. Do you wish to take any action on that? 

Mr. HENRY B. Casot (Boston).—I move we endorse the recommenda- 
tion of the Judicial Council. 

[The motion was seconded and carried.] 

Mr. STEARNS.—I would like to leave one thing for this group to 
think of. This is in regard to giving the defendant a little more time 
to answer, either in the district court or municipal court. If you are 
going to make it a real court outside of a collection court there ought 


to be a provision so that we can file the right kind of answer and give 
us a little more time. 
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THE PRESIDENT.—I think your point could be very well presented to 
the justices of the district courts because that is largely a matter for 
them. I will ask Mr. Grinnell to preside for the continuance of the 
meeting. [Leaving the chair.] 

THE SECRETARY.—[Presiding.] In regard to that particular ques- 
tion, the first thing that occurs to me is that there might be a provision 
for that in cases involving more than $5,000, or something like that, 
there might be a longer time for answer than the traditional period for 
the jurisdiction of the smaller cases. 

Mr. STEARNS.—Why not say cases outside of collection cases? 

THE SECRETARY.—I don’t know that there has been any particular 
occasion for changing the rule as to answers except as to the cases under 
the increased jurisdiction by the act of 1929. If the judges are having 
a meeting or are going to discuss rules, they might talk it out. I don’t 
think we are ready to take any such vote. 

Mr. ROSENTHAL.—The QUARTERLY which goes out to all members 
contains a full report of the discussion that has been held at the meet- 
ing. Wouldn’t it be a comparatively simple matter to number each vote 
in the QUARTERLY, 1, 2, 3, 4 and so on, and then enclose a slip of paper 
with the QUARTERLY and ask the members to return it—“We endorse the 
vote of the Association numbered’—1, 2, 3 and so on. There they have 
the discussion before them and it will involve comparatively small work 
on the part of the secretary. I think then the vote would be worth 
while and would increase both the interest of the members and the value 
of the vote before the legislature. 

THE SECRETARY.—I think such a plan might be tried in the Febru- 
ary number. Is there anything else that members wish to discuss? 

Mr. ROSENTHAL.—There is just one suggestion. I spoke about it to 
Mr. Avery last night and he thought it of sufficient importance to bring 
up. I take an interest in this association and have for a good many 
years. I have attended most of the meetings and have been struck by 
the comparatively small number attending and also the comparatively 
small number of members of the bar who are members of this associa- 
tion—I think about one-eighth of the lawyers in Massachusetts; is that 
correct? 

THE SECRETARY.—I have no doubt of it. 

Mr. ROSENTHAL.—Now I suggest that each person who is admitted 
to the bar in Massachusetts, for the first year or possibly for the 
first two years after his admission to the bar may become by that 
very fact a member of this association without dues. The idea is that 
they would become acquainted with the association, they would become 
interested in it and they would remain members after the one or two 
years probation period was over. 

THE SECRETARY.—As to Mr. Rosenthal’s plan, I think it is true that 
one of the weakest things in the history of the Massachusetts bar in the 
last 40 or 50 years is the neglect by bar associations, or some of them, 
at least, of the younger members of the bar as they came in. The plan 
of taking them in without any dues at all for two years is an interesting 
suggestion. I have some doubt as to the advisability of taking them in 
without having any contribution to the finances of the association. I 
think if it was only a dollar a year it would be better, perhaps, than let- 
ting them in for nothing. The suggestion of letting them in on some 
such basis I think would be well worth consideration. I suggest that 
Mr. Rosenthal’s proposal be referred to the Executive Committee for 
consideration. 

Mr. ROSENTHAL.—I so move. [Motion seconded.] 

THE SECRETARY.—It is moved and seconded that the proposal as to 
the admission to membership of lawyers during the first two years after 
their admission to the bar be referred to the Executive Committee for 
consideration with such variations as may be suggested. 

[The motion was carried.] 
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Mr. RICHMOND.—I am glad that the motion has gone through, but 
as you know, I had a little experience in trying to round up members 
for an association. I believe that every one of the men and women who 
are admitted to the bar should immediately be invited to join this asso- 
ciation by some accredited representative. I think that neither they 
nor we will be satisfied unless they pay something. Perhaps a dollar is 
enough for the first two years, each year. I was going to suggest half 
the regular dues. Of course, if the integration of the bar is accom- 
plished in either of the two ways suggested—either by statute or by 
court order—they may well have to pay. It is provided that members 
shall pay annual dues. So I think we are not asking too much if we 
invite a newly admitted member and then ask him to pay something 
toward his membership for the first two years. Might that be added to 
the suggestions to the Executive Committee? 

THE SECRETARY. —TI think that will come under the head of “other 
variations.” I will say that the Boston Bar Association has had some 
such plan in operation for some years; men less than so many years at 
the bar pay smaller dues and I think it is a very good suggestion. 

Mr. VIELE.—Is there any further action necessary by the county 
bar associations and other bodies to avail themselves of this privilege 
offered by the State Association, or have there been enough acceptances 
in general ‘to show that it is understood? 

THE SECRETARY.—There seems to have been enough acceptance to 
show that it has been understood. A reprint of the account of the affilia- 
tion of the associations since last year appeared in the August QUART- 
ERLY and a reprint of those three or four pages was sent to the various 
bar associations and I think a number of them have sent them out to 
their members. The response thus far has been meagre. But if this 
plan which Mr. Allen is inaugurating of having a young man go about 
and try to interest men in becoming members works well in the western 
part of Massachusetts, it will be followed in other counties and may 
result in getting an increased membership, particularly if we should 
adopt some such plan as has been suggested as to the younger members 
of the bar. 

The meeting then adjourned at 12 m. 

FRANK W. GRINNELL, 


Secretary. 
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The committee held two meetings during the year. The meeting of June 28th. was 
attended by eight members. The meeting of December 11th, was attended by eleven 
members. 


ParK CARPENTER, Secreta~y. 











EXTRACTS FROM 
THE REPORT OF THE ‘‘WRAGG’’ COMMISSION ON 
PUBLIC EXPENDITURES (Senate 250). 


1. ON THE District Courts. 
2. ON BIENNIAL SESSIONS OF THE LEGISLATURE. 
EDITORIAL NOTE. 


The report of this commission is numbered Senate 250 of 
1934. Reprints have been obtained from the state printer of the 
following portions in order that the members of the association may 
have them for convenient reference in connection with current dis- 
cussions which are likely to continue for some time. The special 
January number of the QuARTERLY contained the report of the 
special ‘‘Crime Commission’’ which recommended a plan for deal- 
ing with the district court problem different from that of the 
‘‘Wragg’’ Commission. The QuarTERLY for November, 1933, con- 
tained the ninth Report of the Judicial Council which reserved the 
district court problem in general for further consideration (see 
pp. 27-34) in view of the conflicting views of the two special 
commissions. The whole subject is still under consideration by 
the Judicial Council. 

The controversy over biennial sessions is continuous. 


THE ‘‘Wraaca’’ CoMMISSION’s REeeort oN District Courts. 


It has become increasingly apparent in recent years 
that the system of administration of the courts of the 
Commonwealth stands in need of revision. One of the 
first principles of any judicial system is the right of 
litigants to a reasonably prompt hearing. In Massa- 
chusetts this right has been seriously impaired. The 
dockets have become so clogged with cases awaiting 
trial that in our Superior Court a litigant is fortunate, 
indeed, if he can be sure of a trial of his case within a 
year. In several counties in the eastern part of the 
State there is an inevitable delay of from two to four 
years in civil cases before civil matters can be reached. 
This results, in addition to what amounts practically to 
a denial of justice in many cases, in highly excessive 
costs for maintaining the courts. 

Congestion in the Superior Courts is directly attribut- 
able to the weakness of the District Courts system. 
These District Courts were originally police courts, but 
their functions have been increased, little by little, to 
(28) 
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the point where their jurisdiction is now practically un- 
limited. Yet notwithstanding this fact, they have failed 
to relieve the burden of the Superior Court. The prin- 
cipal reason for this is that lawyers will not try cases 
in the District Courts when they can possibly avoid it. 

This Commission therefore has approached the prob- 
lem with these objectives: 

That the confidence of the public, which the District 
Courts have lost, must be restored, and that the cost of 
these courts must be substantially reduced. There is 
no good reason why the standards of the lower courts 
should not be raised so that they may be able, fairly 
and efficiently, to handle the great bulk of cases which 
by their accumulation in overwhelming numbers have 
paralyzed the operation of the Superior Court. 

The Commission has devoted a great deal of time and 
effort in reaching the conclusions which follow, and in 
all of them has been assured of the support of the leaders 
of the Massachusetts bench and bar. It has had the 
assistance and co-operation, in its investigation and 
study of the situation, of Justice Henry T. Lummus of 
the Supreme Judicial Court, Chief Justice Walter Perley 
Hall of the Superior Court, and Chief Justice Wilfred 
Bolster of the Boston Municipal Court; the adminis- 
trative committee of the District Courts of the Com- 
monwealth, officials of the various bar associations; 
county commissioners, the County Personnel Board 
and Kenneth H. Damren, county personnel adminis- 
trator. The Commission is also indebted to the Special 
Crime Commission for its willing co-operation. 


Reorganization. 

In regard to Senate No. 436, providing for considera- 
tion of the “‘general subject of organization of the Dis- 
trict Courts of the Commonwealth, with a view toward 
a reorganization and consolidation thereof,’ the Com- 
mission submits the following recommendations: 

Perhaps the greatest fault with the system of district 
courts lies in the fact that there are too many of them. 
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When they were first established distances were much 
greater, and each community was an isolated unit, with 
little contact with neighboring villages. Consequently, 
a local court was necessary in every town. In many 
‘ases courts are situated within very short distances of 
each other as a result of these conditions which existed 
half a century ago. 

With the advent of modern methods of transportation, 
however, the need for seventy-two distinct District Courts 
has been done away with. In many of the courts the 
small number of cases tried each year does not justify 
their cost, while in others the volume of business is so 
great that several judges have to sit at the same time. 
In the nineteenth century it was easier for the courts to 
be located to suit the needs of the people, but now it 
is far more simple and inexpensive for the people to 
come to the courts, which should be distributed accord- 
ing to present geographic needs. 

The cost of maintaining the district courts has shown 
an alarming increase during the past few years. In 1923 
their cost was $790,710.69; in 1932 the figure was 
$1,195,257.62; and the estimate for 1933 is $1,204,125, 
or an increase of 52 per cent in ten years. In the opinion 
of the Commission this increase in expense is sufficient 
evidence alone that a change is necessary. 

The Commission accordingly recommends that eight- 
een courts and fifteen sittings of other courts be abolished, 
as listed below. A great deal of careful study was de- 
voted to the subject before decisions were reached as to 
which courts should be eliminated, and it is our opinion 
that if these recommendations are carried out there will 
be a greatly improved system of District Courts, which 
will function more efficiently and economically, and at 
the same time more adequately provide for the needs of 
the people of the Commonwealth. 
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The Abolition of Eighteen District Courts. 





to 


uo 


o @ 


. Fourth Berkshire 


. Third Essex 


CowurT TO BE AROLISHED 


Berkshire County 
Williamstown 
Adams 


Lee 


Franklin County 


Eastern Franklin (Orange 


Hampshire County 


Eastern Hampshire (Ware 


Hampden County 
Eastern Hampden (Palmer 


Chicopee 


Worcester County 
Winchendon 


Second Eastern Worcester (Clinton) 


| Southern Berkshire 


First EasternWorcester (Westborough | 


and Grafton) 


Third Southern Worcester (Milford) 


Western Worcester (East Brookfield) 


Middlesex County 
Natick 
First 


Northern Middlesex (Ayer 


Essex County 
Second Essex (Amesbury 
Ipswich 


Peabody 


Norfolk County 


. Southern Norfolk (Stoughton) 


Total 


Court To TaKe Over 
JURISDICTION. 


Northern 
Adams). 


Berkshire (North 


Great Bar- 
rington) 


Franklin (Greenfield) | 





Hampshire (Northampton) 


Springfield 


Holyoke 


First Northern Worcester (Gard- 
ner) 
Leominster 


Central Worcester (Worcester) 


Second Southern Worcester (Ux- 
bridge) 


Central Worcester (Worcester) 


| Eastern Essex (Gloucester) 


First Essex (Salem) 
} 


| 


First Southern Middlesex (Fram- 
ingham). 
Central Middlesex (Concord) ' 


Newburyport 


Northern Norfolk (Dedham) 


' The Concord court is to sit in Ayer when necessary. 





APPROXI- 
MATE 
MINIMUM 

SAVING 


$9,300 


3,100 


1,900 


3,100 


6,000 


8,000 


2,600 
6,800 
5,400 
4,650 


5,300 


4,700 
4,000 


7,500 
3,750 


13,200 


4,200 





$91,400 
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The Elimination of Fifteen Sittings. 








SITTING TO BE ELIMINATED Court 


Franklin County. 


1. Montague . ; ; , ; . | Franklin (Greenfield). 
2. Shelburne ‘ . | Franklin (Greenfield) 
Hampshire County 
3. Amherst . : Hampshire (Northampton). 
4. Cummington ‘ | Hampshire (Northampton). 
5. Belchertown ; ‘ ‘ F | Hampshire (Northampton). 
6. South Hadley , | Hampshire (Northampton). 
| 
7. Huntington , | Hampshire (Northampton). 
| 
8. Easthampton ; p ‘ Hampshire (Northampton 
| 
Hampden County | 
| 
9. Chester ° ° ‘ , ; ; : Western Hampden (Westfield 
| 
| 
Worcester County | 
10. Athol : ; ; : ‘ ; . | First Northern Worcester (Gard- 
ner and Athol) 
11. Blackstone Second Southern Worcester (Ux- 


bridge). 


12. Northbridge : Z ‘ : . . | Seeond Southern Worcester (Ux- 
bridge 
Essex County 
13. Methuen . ‘ - ; ‘ ; : | Lawrence 
| 
Norfolk County 
14, Walpole and Franklin ; ‘ ‘ . ; | Western Norfolk (Franklin) 
Plymouth Count 
15. Abington . m - ‘ : ; ‘ . | Second Plymouth (Hingham 











To sit in Wrentham 


In the courts which we believe should be abolished, 
it is the opinion of the Commission that the presiding 
justices, who have been led to expect life tenure and who 
have devoted many years to public service, should not 
be deprived of their positions on the bench. We recom- 
mend, therefore, that the special justices of abolished 
courts be left out of service, but that the presiding judges 
be made available for assignment in the remaining 
courts, and that their salaries be maintained on the 
existing basis. 
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As is shown, the approximate minimum saving to be 
gained is, annually, $91,400, not including the sittings. 
This figure is reduced somewhat by the fact that the 
judges of the abolished courts are to be assigned in those 
which are retained, and also because the salaries of the 
judges in the courts where the jurisdiction is increased, 
computed on the basis of population, may be somewhat 
larger. The eventual saving, however, will be a great 
deal more significant. (See Appendix O.) 


Boston Municipal Court. 

The nine District Courts of Suffolk County present a 
separate and individual problem. Although each is an 
independent court, with ample facilities, the mass of 
the business has been concentrated in one court, the 
Boston Municipal Court. The result has been that the 
central court is swamped with cases, while a relatively 
smal] number are brought into the outlying courts. 

The Commission recommends, therefore, that the 
District Courts of Brighton, Charlestown, Chelsea, 
Dorchester, East Boston, Roxbury, South Boston and 
West Roxbury, and the Boston Municipal Court, be 
combined into one court, to be known as the Boston 
Municipal Court. We also recommend that the powers 
of the chief justice of the present Boston Municipal 
Court shall be extended to include the jurisdiction of 
the new court, and that he shall be authorized by rule 
to assign both cases and judges to any court within the 
district. 

As a further means of reducing the congestion in the 
central court, it is the opinion of the Commission that 
civil cases should be required to be brought in the dis- 
trict in which either of the parties lives. 

Naturally this change will affect the administration 
of the Boston Juvenile Court, which now may only 
receives cases which would enter the central court if it 
were not for the ages of the defendants. We recom- 
mend that the jurisdiction of the juvenile court be ex- 
tended to include all of Suffolk County. Under the 
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present system, juveniles in all other districts except that 
of the central court are denied the privilege of a specialized 
and highly trained court, and it would be greatly to the 
advantage of the other sections of the city to enlarge 
the jurisdiction of the present juvenile court. 

In view of the complications which will necessarily 
arise by reorganization of the District Courts of Suffolk 
County and their establishment under the Boston 
Municipal Court, it will be necessary to adopt a means 
of fixing the salaries of the individual justices in these 
courts other than by the basis of population. The Com- 
mission believes that this is a matter which may best be 
determined by the General Court, and recommends the 
re-establishment of judges’ salaries by legislative au- 
thority. (See Appendix P.) 


Administrative and Executive Supervision of the District 
Courts. 

Under existing conditions, each District Court is an 
independent body, functioning under the direction of 
the presiding justice, who is responsible to no one for 
the proper administration of his court. In consequence, 
there is an extraordinary lack of cohesion in the District 
Courts, and although, of course, the social and economic 
conditions differ widely in the various cities and towns 
in which the courts are situated, the Commission believes 
that a central authority would be of great benefit in 
promoting a more unified system. 

The administrative committee of the District Courts, 
composed of the presiding justice of each of the three 
appellate divisions, although it possesses no actual 
power, has accomplished a great deal merely by sugges- 
tion during the eleven years of its existence. The Com- 
mission recommends that each member of the adminis- 
trative committee be invested with general supervisory 
powers over the courts in his own appellate division and 
granted the authority to establish rules and to control 
the expenses of such courts. (See Appendix Q.) 

The Commission believes that there should be a cen- 
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tral authority to assign judges for District Court sittings, 
including the assignment of those justices whose courts 
may have been abolished, except in the Boston Municipal 
Court, where the chief justice of that court already 
exercises such power, and in such other District Courts 
of Suffolk County as may be placed under his supervision. 
Due to his experience and general familiarity with this 
most important duty, in so far as the sittings of his own 
court are concerned, the Commission believes it may 
best be given to the discretion of the chief justice of the 
Superior Court of the Commonwealth. (See Appen- 
dix R.) 

These changes should result in a long forward step in 
establishing a properly co-ordinated system of District 
Courts and in equalizing their standards of justice. 


Full-Time Judges. 


Lines 24 to 29 of chapter 55 of the Resolves of 1933 
direct that the Commission ‘‘shall also investigate and 
report relative to the advisability of enacting legisla- 
tion requiring justices of District Courts to give their 
entire time to the discharge of their judicial duties and 
forbidding such justices to engage in the general practice 
of law.” 

In its consideration of a reorganization of the District 
Courts, the Commission early realized that the need for 
a reduction in the number of courts is not confined to 
reasons of expense. In the smaller courts, and, indeed, 
in many of the larger ones, the number of cases tried each 
day seldom causes the judge to remain on the bench for 
more than an hour or two. In addition, the salaries of 
the judges in the smaller courts are not large enough to 
warrant their devoting any more time than is absolutely 
necessary to the performance of their judicial duties. 

The Commission believes that when a man is appointed 
to the bench this should become his principal occupation. 
Owing to the fact that the District Courts now have 
unlimited jurisdiction in civil cases, a great deal more 
responsibility is attached to the position of judge. If, 
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as is usually the case, the law practice of the judge is 
more important to him than the trial of cases, not only 
will he lack the feeling of responsibility, but lawyers 
will hesitate to bring cases into a court where they sus- 
pect the judge of indifference. 

Whether or not the time has arrived to require that 
a judge give his full time to his judicial position, such a 
step is inevitable if our courts are to be operated with 
proper efficiency. The eventual objective, this Commis- 
sion believes, should be a system of circuit courts with 
full-time judges. 


Special Justices Practicing in Their Own Courts. 


By section 17 of chapter 218 of the General Laws, 
presiding justices are forbidden to practice in their own 
courts. Canon 31 of the Canons of Judicial Ethics, 
prepared by a committee of judges and members of the 
bar, of which the late Chief Justice Taft was chairman, 
and adopted by the American Bar Association in 1924, 
in part reads as follows: 


In some cases one who practices law is in a position of great deli- 
cacy and must be scrupulously careful to avoid conduct in his practice 
whereby he utilizes or seems to utilize his judicial position to further 
his professional success. 

He should not practice in the court in which he is a judge, even 
when presided over by another judge, or appear therein for himself 
in any controversy. 


A great deal of the current criticism of the District 
Courts is due to the fact that many of the special jus- 
tices have brought cases into the courts in which they 
are judges, to be tried by the presiding justice or another 
of the special justices. It is the opinion of the Commis- 
sion that in most cases the judge who is put in the em- 
barrassing position of having to hear a case presented 
by his associate will be absolutely impartial. It is also 
true that in many cases to prevent such practice would 
inflict hardship upon special justices, who receive such 
small compensation for their services as judges that out- 
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side practice is essential for them to earn their liveli- 
hood. Nevertheless, it is the feeling of the public that 
this is potentially a situation which, as a direct result of 
the system itself, may lead to unethical conduct, and for 
this reason the Commission believes that it is imperative 
that it should be stopped. 

We recommend, therefore, that the law forbidding 
presiding justices from practicing in their own courts 
be amended so as also to prevent special justices from 
such practice, and that the law be further amended to 
prohibit either presiding or special justices from practic- 
ing in any District Court in the district of their appellate 
division. (See Appendix 8.) 


Special Justices not to be Replaced. 

The Commission believes that the principal reason 
why lawyers seek appointment as special justices is the 
prestige conveyed by the title of ‘‘ judge” to their private 
activity in the practice of their profession. Most of 
them would not be satisfied with appointment as full- 
time justices at increased compensation, for it would 
deprive them of the much more lucrative work to which 
they now devote most of their time as private counsel. 
It is not a question of salary. 

We recommend, accordingly, that when vacancies 
occur by the death or resignation of special justices, no 
others be appointed to succeed them, except in cases 
in which it is demonstrated that an additional justice 
is necessary to handle the volume of court business, in 
which cases the chief justice of the Superior Court 
should be empowered to assign either the justice of an 
abolished court or a full-time judge to the place in Dis- 
trict Courts outside of Suffolk County, and the chief 
justice of the Boston Municipal Court, within that 
jurisdiction. (See Appendix T.) 


Political Activity by Judges. 
For years Massachusetts has prided itself on its sys- 
tem of judicial appointments which, in the main, has 
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given us a better quality of justice than those com- 
munities which elect their judges and magistrates. It 
has been the purpose of the people of this Commonwealth 
to keep the courts out of politics. In this they have 
generally succeeded, but instances have come to the 
attention of this Commission in which judges and special 
justices of the District Courts have held elective or 
appointive positions, or been candidates for the same, 
notwithstanding the fact that such offices, by their very 
nature, are likely to involve political complications. 

We do not believe that any judicial officer of this Com- 
monwealth should invite criticism of his official conduct 
on the bench by any connection with politics, however 
well-intentioned or remote from immediate political con- 
sequences. If a judge or special justice desires to run 
for office or accept a political appointment, even of a 
minor character, he should first resign his position on 
the bench. This is vital to an unimpaired public con- 
fidence in the courts. 

Of even more serious nature is the practice, indulged 
in by a number of lower court justices, of accepting 
employment as counsel for parties having an interest 
in matters of legislation pending before the General 
Court. The picture of a judge adjourning his court to 
go to the State House to act as a lobbyist for hire is not 
a pretty one. 

This Commission recommends the enactment of legis- 
lation prohibiting any judicial officer of the Common- 
wealth from being a candidate for, or accepting, any 
political office while he holds his position on the bench, 
and specifically prohibiting any justice from accepting 
compensation from any private interest for service as a 
legislative agent. (See Appendix U.) 


Standardized Forms and Practices. 

In the seventy-two District Courts there are seventy- 
two different kinds of blanks and forms, and as many 
different methods of conducting the business affairs of 
the courts. This is neither practical nor efficient. The 
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Commission recommends that the administrative com- 
mittee of the District Courts be authorized to standardize 
District Court forms, and that the Division of Accounts 
of the Department of Corporations and Taxation, after 
co-operative purchasing, shall furnish them to the courts 
upon requisition by the judges and clerks, and that the 
administrative committee shall establish uniform prac- 
tice and procedure. We also recommend that similar 
legislation be passed with regard to the Probate Courts. 

A recent example of the saving which may be effected 
by such a measure has been provided by the standardiza- 
tion of blanks and forms for certain licenses, where a 
saving of 50 per cent has been realized through co- 
operative purchasing. It is reasonable to assume that 
the same degree of economy could be had in the courts. 
Since the cost of printing in the District Courts for 
1931 was almost $35,000, a reduction of one-half would 
result in a saving of approximately $17,500. By uniform 
procedure, still greater economies would undoubtedly 
be effected. (See Appendix M.) 


Entry Fees. 

In the Superior Court the entry fee for civil cases is 
$3, as it has been for the last fifty years, despite the enor- 
mous increase in the cost of maintaining the court. 
The entry fee in the United States District Court, how- 
ever, has been raised to $15. 

Efforts have been made for several years to increase 
the fee charged in the Superior Court, but in each case 
they have been unsuccessful. In view of a general 
realization that more revenue is absolutely essential, the 
Commission recommends that a fee of $10 be charged 
in the Supreme Judicial Court and in the Superior Court. 
In the Superior Court alone the fee increase will mean 
approximately $250,000 in additional revenue, but the 
intangible savings, resulting from the diversion of more 
cases into the District Courts and their trial in that 
jurisdiction, will be infinitely greater. (See Appen- 
dix V.) 











Establishment of a Jury Fee. 

The Joint Special Committee on Public Expenditures 
advocated last year that a jury fee of $15 be established in 
the Superior Court assessable against any party claiming 
a trial by jury. That committee’s recommendation did 
not provide for remission of such a fee, or a part of it, 
in cases in which the imposition of the fee would result 
in a financial hardship on the litigant bringing the action. 
This Commission renews that recommendation with 
the proviso that the court, in its discretion, may remit 
the fee, in whole or in part. 

Under the Constitution of the Commonwealth every 
person has the right to a trial by jury. In England this is 
not the case, for the use of the English courts is a privi- 
lege, to be enjoyed only by those of ample means. We be- 
lieve that the English system is not suited to our American 
social and governmental structure, and that the right 
of trial by jury should by all means be preserved. 

On the other hand, something must be done very 
soon to stem the overwhelming rise in court costs. 

Jury fees have been instituted successfully in more 
tha. twenty States, ranging from $2 in Oregon and 
Minnesota to $40 for the first day of trial and $24 for 
each day thereafter in California, and the $60 charge 
made in some cases in the courts of Colorado. 

In recommending an increased entry fee and the 
establishment of a jury fee, the Commission does not 
believe that any worthy case will be denied trial, and a 
great deal of necessary revenue will result. The rights 
of the taxpayers must be considered, and in view of the 
fact that a jury trial costs several hundred dollars a 
day, it seems only reasonable that the litigants should 
contribute a small part of the cost. (See Appendix V.) 
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SENATE — No. 250. 


BIENNIAL SESSIONS. 


Among the matters referred to this Commission for 
investigation were House No. 1475, Senate No. 444, 
House No. 1544 and Senate No. 485, all of them relating, 
in part, at least, to the frequency and length of sessions 
of the General Court. The principal questions involved 
are those of limiting the time of the present annual 
sessions and the substitution of the biennial system. 

Whenever conditions have arisen in the past calling 
for stricter economy in the affairs of the Commonwealth, 
there has been invariably a demand for biennial sessions 
as a means of reducing governmental costs. Always the 
proposal has been defeated by the legislative body and 
a Constitutional Convention, which considered and 
weighed its advantages, also rejected it as an imprac- 
tical measure. But the fact of its previous rejection in 
no way influenced the judgment of this Commission 
when it set to work at the outset to study the problem. 
The biennial system has a number of advantages of 
which we are not unmindful. A great many States — 
all but six, in faet-—have biennial sessions, and in 
most of them the system works to the satisfaction of the 
people. 

But in considering its application to Massachusetts, 
the Commission has made a thorough analysis of the 
conditions peculiar to this Commonwealth and compari- 
sons with other States where similar conditions obtain. 
Just because biennials are suitable to an agricultural 
community, like Vermont or Maine, or to the great 
farming States of the South and Middle West, the mining 
and lumbering communities of the far West, it does not 
necessarily follow that the substitution of biennials in 
a densely populated State, such as is Massachusetts, 
with its widely diversified industrial interests, its labor 
and welfare problems, would be similarly satisfactory. 

One of the arguments advanced in favor of the substi- 
tution of biennial sessions for annual sittings in Massa- 
chusetts is that it would result in a saving of 50 per 
cent in the expenses incidental to the convening of the 
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General Court over each two-year period. No detailed 
analysis of possible savings has ever been advanced by 
the proponents of biennials, but experience with bi- 
ennial sessions in other States has proved conclusively 
that this argument is not well founded. 

Under the biennial system, special sessions are fre- 
quently necessary, and their per diem cost is higher than 
that of regular sessions. In addition, the many matters 
on which legislative bodies must be informed as a result 
of their longer absence from their duties necessitate the 
appointment of a large number of special commissions, 
waich naturally cannot be expected to serve unpaid, as 
investigating bodies during each long recess. Even under 
present conditions it is frequently necessary for such 
commissions to sit during the shorter recesses under our 
annual sessions, which the members now do without 
any compensation whatever. 

Massachusetts is one of the five States which have 
preserved the annual session. The other States are New 
York, New Jersey, Rhode Island, and South Carolina. 
The only other State which does not have biennial ses- 
sions is Alabama, where the Legislature sits quadren- 
nially, and where county government is the important 
governing unit. The same thing is true of most States 
which have biennial sessions. All through the South and 
West the county commissioners are in session almost 
constantly, performing many of the duties which here 
are vested in the General Court. In some States the 
parish is the governing unit, while in others principal 
control is vested in the municipalities. 

Massachusetts has always boasted that its cities and 
towns enjoyed an unusually large degree of home rule, 
and this is true. But in the biennial States it is generally 
true to an even greater degree. If this Commonwealth 
were to substitute biennial sessions it would be necessary 
to vest increased powers in the subordinate governmental 
units, whether counties, or cities and towns. Considering 
the bankrupt condition of many States, due to unwar- 
ranted extravagance and waste, it is fortunate for Massa- 
chusetts that our Legislature has kept a reasonably 
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firm grip on the amounts which may be borrowed for 
county and municipal purposes. Even as things are 
' there is danger of chaos in the matter of municipal credit 
in this State. 

There is no sound objection to frequent legislative 
sessions in a State so highly urbanized and industrialized 
as is Massachusetts. Our problems are complex, and 
the fact that there are more communities within our 
borders having a population in excess of 30,000 than any 
other State in the Union, makes constant attention to 
the needs of the people a necessity. Even with annual 
sessions we have had many special sessions, two of them 
being called in the past three years, and a third was 
narrowly averted when municipalities which were in 
difficulties, due to increased costs and failure to collect 
taxes, managed to weather the storm temporarily. In 
the early days of the Commonwealth the General Court 
was frequently in session as many as four times a year. 
Frequent sittings are encouraged, as a matter of fact, 
in Part One of the Declaration of Rights in our State 
Constitution, Article XXII, which states: 


The legislature ought frequently to assemble for the redress of 
grievances, for correcting, strengthening and confirming the laws, 
and for making new laws, as the common good may require. 


The framers of the Constitution well realized the fact 
apparent to any experienced legislator, but seldom appre- 
ciated by others, that any attempt to regulate the affairs 
of the public by legislation, which was not based on 
experience, was hazardous, and that a ready opportunity 
always should exist to amend laws found to be unwork- 
able or difficult to administer, as well as to redress wrongs 
arising from changed conditions in the body politic. 

To those who advocate biennial sessions more as a 
measure of efficient law-making than as an economy 
measure, who hold that special sessions always can be 
called, and should be called, to meet emergencies, there 
is the answer that a special session is always called: for 
a specific purpose which is entirely within the discretion 
of the Executive. No other matters except those in- 
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cluded in his message to the House and Senate can be 
taken up for consideration except by a four-fifths vote 
of the two branches. This places a tremendous power in 
matters that may be much involved in politics in the 
hands of the party to which the Executive belongs. It 
does not permit the people the same free access to legis- 
lation that exists under annual sessions. 

It is true that much legislation is enacted by all legis- 
lative bodies which is of little or no consequence. The 
legislators are often criticized and sometimes ridiculed 
for it, but its element of truth is not sufficient justifica- 
tion for restricting legislative activities to such an ex- 
treme as their complete abolition every other year, 
however it may meet the fancy of unthinking persons. 
Our courts of law and our executive departments are 
open to the same criticism, but no one would think of 
forcing them to close their doors for more than half the 
time. 

By relieving a member of the Legislature of respon- 
sibility through the institution of biennial sessions, it is 
inevitable that the type of men to whom the position of 
legislator appeals will be restricted, with a resultant lack 
of responsibility and attention. Biennial sessions would 
mean the delegation of legislative authority, if not to 
counties or municipalities, to state boards or commis- 
sions, which are very often arbitrary and irresponsive to 
the public. And it is usually the case that such inde- 
pendent boards and bureaus tend to increase in size and 
expense with the passing of time. In a State like Massa- 
chusetts they would cost more to establish in the begin- 
ning than could be saved by having the General Court 
sit biennially. 

But even conceding the point, so strongly argued by 
the biennial advocates, that the entire cost of a legisla- 
tive session would be saved every other year, this saving 
would be insignificant in comparison with the loss of 
direct legislative contact with the people. The expense 
of a two-year session of the General Court at the present 
time amounts only to one per cent of the average State 
Budget for one year. The saving, through biennial ses- 
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sions then, would be only one-half of one per cent at 
the very most. Actually it would amount to almost 
nothing, and eventually might be an actual loss instead 
of a saving. 

The Massachusetts legislative system is one of the 
best to be found anywhere. Chief Justice Arthur P. 
Rugg, of the Supreme Judicial Court, upheld it over all 
others in the Federal Union as the Tercentenary orator 
at the special session of 1930, quoting Lord James Bryce, 
former British Ambassador to the United States, and a 
famous economist, as his authority. There are many 
instances in which Massachusetts law has been copied 
by the Legislatures of other States; indeed, it is ad- 
mitted that much ready-made legislation has been taken 
directly from our statute books by the Legislatures of 
States having biennial sessions. Massachusetts was the 
first State to adopt a workmen’s compensation act; a 
child labor law, which it is now sought to make a fed- 
eral statute by constitutional amendment; a proper and 
equitable tax on the income from intangibles, which later 
was followed by the United States government. This 
Commonwealth was the first State to create a central 
highway commission, and stands high in legislation de- 
signed to promote the health, safety, education and wel- 
fare of its people. And all these things were brought 
about as a direct result of the annual session. 

Nearly 60 per cent of the legislation passed annually 
by the General Court relates to local improvements and 
problems, particularly those of the cities and towns. 
The alternative to annual sittings would allow the local 
governments a free rein in deciding these things for 
themselves, or place them in the hands of state depart- 
ments or commissions. This Commission is of the opin- 
ion that such a delegation of the people’s rights to the 
rule of a bureaucracy of political appointees is out of 
the question. We believe that it is imperative that the 
annual session be retained, having in mind the authority 
of law vested in our legislative body by the Constitu- 
tion, the right of free petition which is given to every 
citizen, and the established rule under which all com- 
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mittees are required to report on all bills and resolves, 
as well as the important considerations enumerated 
above. 

There are other difficulties in the way, which also 
have their root in the peculiar complexion of Massachu- 
setts as a State. One of the most important is the diffi- 
culty of preparing a budget for a two-year period, par- 
ticularly in times like the present, when revenue is 
subject to considerable fluctuation from year to year. To 
give flexible budgeting powers into the hands of an 
appointive commission or department, which lacks direct 
responsibility to the people,.is unwise and undemocratic, 
as well as a further step toward centralization of govern- 
mental powers in the hands of a small number of bureau- 
crats. 

Among the States which have abandoned the annual 
sitting in favor of the biennial session is California. But, 
after a study by a special legislative commission during 
the past year, the Legislature of that State has before it 
a recommendation which favors a return to the annual 
session. 

This Commission is of the opinion that there is more 
harm than good in establishing a time limit for legisla- 
tive sessions, as is done in some States at the present 
time. The natural result has been the piling up of legis- 
lative business during the last few days of each session, 
and the enactment of faulty and undesirable laws as a 
result of the speed with which the law-makers have to 
do their work in order to complete it within the time 
limit. One State has gone to the extreme of requiring 
legislative committees to report on all bills within five 
days of the time when they are assigned. 

In the words of a former Governor of the State of 
Alabama, speaking of a Legislature working under such 
conditions, ‘‘ Instead of being a deliberate body, charged 
with the important task of investigating, debating and 
considering every bill proposed, the Legislature becomes 
an assembly of men called from private life, entrusted 
with a vast and important mass of legislation, and sum- 
marily ordered by a constitutional provision to conclude 
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their work with railroad speed.”” The chance under a 
limited session for the passage of vicious legislation dur- 
ing the closing hours is too great. We unhesitatingly 
oppose such a change in Massachusetts legislative 
procedure. 

This Commission believes, however, that much can 
be accomplished to keep down the filing of unnecessary 
bills, many of which come up for consideration year 
after year without any chance of success. Each of these 
bills must be printed at great expense, and frequently 
the people who file them do not appear to support them 
when they are heard. This is because many people 
take advantage of the prevailing legislative rule which 
makes it impossible for committees to pigeonhole bills 
and resolves having little or no merit, as is done in the 
Congress of the United States and other law-making 
bodies. 

There is no reason why a bill that has been rejected 
by the General Court in the first of its two years should 
be reintroduced during the second year unless there is 
an emergency which it is intended to meet that did not 
exist when it was first filed. In such a case the Rules 
Committees of the two branches may be depended upon 
to suspend the rule against its admission. This change 
in the rule, which we hereby recommend, would require 
that all bills be filed prior to one o’clock in the afternoon 
of the third Saturday in December preceding the second 
annual session of each General Court, instead of prior 
to the same hour of the second Saturday of the annual 
session, as at present. The time limit during the odd- 
numbered years, which are the first years of each two- 
year session, would remain the same as at present. 

In this way no encumbrance would be placed on the 
legislation taken up during the first year, but by ad- 
vancing the time limit during the second year, the clerks 
of the House and Senate would be enabled to sift and 
classify all petitions, eliminating those which had been 
unfavorably acted upon during the first year, and refer- 
ring all others to appropriate committees, subject, of 
course, to re-allocation later by the presiding officers, 








1934.] SENATE — No. 250. 53 


so that when the Legislature convened it would be able 
to go to work at once, instead of wasting time during 
the first week or two in organizing its schedule. All 
bills and resolves, resolutions, memorials and other sub- 
jects for legislation which were eliminated during any 
second year by reason of having been acted upon during 
the first year would automatically be referred to the 
next annual session, which would bring them before a 
newly elected General Court for consideration. The 
object of this change, which would affect Joint Rule 12, 
is to do away with the absurdity of requiring the ex- 
penditure of time and money on a petition a second 
time within two years by the same body which had once 
rejected it. 

This Commission believes that in addition to saving 
the expense of printing, the effect of this recommended 
change would be to shorten the length of the second 
sitting of the General Court in any two-year period by 
many days, with a resultant saving in the general ex- 
pense of such a sitting. 


SAMUEL H. WRAGG, Chairman. 
WILLIAM B. BAKER, Vice-Chairman. 
CHARLES A. STEVENS. 
ARTHUR W. HOLLIS. 

LOUIS J. O’MALLEY. 

WM. A. O’HEARN. 

C. D. A. GRASSE. 

CHARLES F. CAMPBELL. 
JAMES JACKSON. 

ERNEST J. DEAN. 

BURT DEWAR. 

HERMAN PEHRSSON. 
NELSON B. CROSBY. 

PHILIP G. BOWKER. 

JOHN W. LASELL. 

JOHN P. LYONS. 

WILFRID J. LAMOUREUX. 
MICHAEL T. O’BRIEN. 
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RESERVATIONS OF DISSENTING RIGHTS. 


Representative McNulty of Boston dissents from the 
entire report. 


Senator White of Boston, Representatives Dean of 
Chilmark, Dewar of Malden, Pehrsson of Gardner, Lyons 
of Brockton, O’Brien of Easthampton, and Aspell of 
Boston, and Mr. O’Hearn of North Adams, reserve their 
rights on various portions of the report. 





STATEMENT OF REPRESENTATIVE BAKER. 


I do not wish to dissent, but I cannot subscribe to all 
of the statements and conclusions relating to biennial 
sessions of the General Court. 


WILLIAM B. BAKER, 


Vice-Chairman. 
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STATEMENT BY SENATOR HOLLIS. 


While I coneur with the majority of the Commission 
in most of its reeommendations, I am strongly opposed 
to the recommendation which would remove the statu- 
tory requirement of the teaching of Domestic Arts and 
Manual Training in Massachusetts public schools. While 
the Commission’s recommendation would leave the mat- 
ter optional with the various municipalities, I believe 
that the elimination of the requirement might be inter- 
preted as placing the Commonwealth on record as 
opposed to such teaching. 

In my opinion this move strikes at the underprivi- 
leged child, — the child who, because of limited finances 
at home, cannot hope to continue his education in higher 
institutions of learning. I do not believe it will neces- 
sarily reduce costs. Pupils will be taken care of in some 
other way which will merely transfer such classes from 
one branch to another, requiring teachers and supervision. 

I also oppose very strenuously the proposed elimina- 
tion of the Metropolitan Planning Board. At such a 
time as the present, when enormous sums of money are 
being expended on various projects, I believe wise and 
careful planning is of great importance. It is a safe- 
guard against the wastage of public funds. The cost of 
maintaining the Division of Metropolitan Planning is 
small compared with the amount of money which can 
be saved by proper planning. It is therefore my very 
firm conviction that the elimination of this Board would 
be false economy. 


ARTHUR W. HOLLIS. 
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MINORITY REPORT. 


We believe that the creation of each state department 
was based on a need for its functions, and that no com- 
plete department or commission can be abolished without 
seriously impairing the efficient operation of our gov- 
ernmental structure. The purpose of the Special Com- 
mission on Public Expenditures was to find ways and 
means of effecting economies in the cost of government. 
This, in our opinion, can only be brought about by a 
complete and detailed study of the expenses of each and 
every department. Efficiency in government is not to 
be found in the wholesale abolition of jobs, but through 
careful and economical budgeting, wise expenditure, and 
maintenance of essential services. 


Diviston OF METROPOLITAN PLANNING. 

We are opposed to the majority recommendation for 
the abolition of the Division of Metropolitan Planning. 
This Board costs little to maintain and has in the past 
accomplished substantial savings in public projects by 
careful investigation and planning. It is particularly 
valuable at the present time, when public works con- 
struction is so large a part of the recovery program in 
the State as well as the Nation. 


MANUAL TRAINING AND HovusEHOLD ARTs. 


To abolish the compulsory feature of the law relating 
to manual training and household arts would deprive 
many children who are without sufficient finances to 
obtain an advanced education of the privilege of train- 
ing that helps many of them to earn their living after 
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leaving school. It is a blow at the children of the poor. 
We firmly believe that the present law should be left as 
it is, and strongly oppose the majority recommendation. 


EDUCATION. 

We believe that there should be a reduction in the 
expenditures of the State Department of Education, but 
are opposed to any curtailment in educational opportu- 
nities to citizens and their children who cannot afford to 
pay for instruction in subjects such as adult instruction 
in the use of the English language. For this reason we 
dissent from the recommendation of the majority of the 
Commission that state aid to municipalities for this pur- 
pose be reduced in 1934 and abolished in 1935. 


VACANCIES. 

We have stated our opposition to any recommenda- 
tion which involves the wholesale abolition of positions 
in the state service. For the same reasons we recom- 
mend the immediate filling of all vacancies caused by 
retirement or death. It is the established policy of the 
President of the United States to reduce unemployment 
by the creation of jobs and the filling of vacancies. We 
stand with Franklin D. Roosevelt in the belief that by 
this means recovery will be more quickly accomplished. 


JOSEPH C. WHITE. 
ANTHONY A. McNULTY. 
JOHN F. ASPELL. 
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MINORITY REPORT. 


I assent to the majority report of the Special Commis- 
sion on Public Expenditures except in so far as it con- 
cerns that part of the report recommending the continu- 
ation of the use of highway funds for other purposes 
than the construction and maintenance of roads and 
highways in this Commonwealth. 

The gasoline tax became law for specific purposes. It 
is doubtful if a class legislation of this nature could be 
passed again if the spirit of this bill is evaded. This 
tax was imposed after bitter debate in the Legislature, 
and after proponents of this measure gave explicit assur- 
ance that the income would not be used for purposes 
other than that of building and maintaining state roads 
and highways. 

In direct opposition to these premises, approximately 
$9,000,000 of a total income from the gasoline tax of 
over $16,000,000 was diverted to uses other than origi- 
nally planned in 1932. 

Dire need was offered as an excuse for appropriating 
this money. The plea that we have an existing tax, a 
ready income, and would have a difficult time enacting 
a new measure, is the real reason for the continued 
diversion of highway funds. 

If we follow these illogical deductions, the present 
procedure of using the income from the gas tax could 
also be used for any deficit existing in any state de- 
partment. 

I propose that if we discontinue the construction of 
highways and roads with state funds the gasoline tax 
be decreased or entirely eliminated, and a general sales 
tax or luxury tax be imposed to last until such time as the 
budget may be balanced. 
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Decreasing revenues rather than increasing expendi- 
tures are playing havoc with the budget. The state 
income shows a marked decrease for the past three years, 
as compared with 1929: 


99299. . . . . . .  . .. $83,100,000 
9930. . . . . . 2... 28,080,000 
i931. . . . . . 18,000,600 
9932. 2. 2. 2. . 12,800,000 


Possibly the present fiscal year will show an improve- 
ment, even going as high as $20,000,000. 

I realize that the recent increase in expenditures has 
been caused by relief work of a nature, it is safe to 
assume, which will not prevail if evident improvement 
in business and employment continues. 

Many people have suggested that the only fair, just 
and equitable manner of solving this serious problem is 
to distribute the burden among the largest number. A 
general sales tax or luxury tax appears to be the solution, 
this tax to be considered in the light of an emergency 
relief to meet the deficit and to last only until the danger 
is passed. 

LOUIS J. O’MALLEY. 
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DISSENTING STATEMENT. 


With all recommendations submitted by the Commis- 
sion, except that in which it opposes biennial legislative 
sessions, I concur. The arguments against biennial ses- 
sions magnify into obstacles and objections certain ad- 
justments which could easily be made without detriment 
to the public. They resort to the old and vague asser- 
tion that ‘‘peculiar conditions” in Massachusetts should 
bar a change. Just why industry requires continuous 
legislative attention any more than agriculture has not 
been explained satisfactorily. So far as I can ascertain, 
the forty-two States having biennial sessions must wrestle 
with problems no less important than those of Massa- 
chusetts, yet they appear to be served adequately and to 
be content with biennial sessions. As to the effort to 
belittle the savings resulting from biennial sessions, I 
can only say that I am glad that the much smaller sav- 
ings in our other recommendations did not deter us from 
offering them. The indisputable fact remains that, un- 
der the present arrangement of annual sessions, Massa- 
chusetts has a law-making machinery geared to mass 
production. It is unnecessary and costly. If the Legis- 
lature will permit the people to vote on the question, 
the answer is not in doubt. 

In concurring with the other recommendations, I do 
not agree that they represent all the economies which 
san be made. The Commission has been able to give 
only superficial study to the important problem of pub- 
lie expenditures. No group of men giving four or five 
hours a week for ten weeks could be expected to make 
the necessary study, and manifestly a proper survey of 
the annual expenditures of almost $400,000,000 by over 
three hundred and seventy government units which oper- 
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ate under a complicated set of laws could not be made 
with the limited facilities placed at our disposal. If I 
am charged with inconsistency in urging a larger ex- 
penditure in this work, my reply is that, when I observe 
some of the purposes for which the public money is 
expended, and when I realize the blight which the pres- 
ent cost of government imposes upon our citizens, I 
have no hesitancy in urging an adequately financed 
study. That must precede a real program of retrench- 
ment. 

The Commission has portrayed the critical problem of 
the 1934 State Budget, but it seems to have succumbed 
to the defeatist attitude of state officials that further 
economies cannot be relied upon to any great extent as 
a means of balancing expenditures with income. That 
attitude has existed in too many extravagant municipal 
governments to be proved fallacious when necessity com- 
pelled retrenchment. While I am willing to go a long 
way in agreeing with the assertion that the state gov- 
ernment has always been conducted economically and 
efficiently, I cannot accept the present level of expendi- 
ture as the minimum. If the credit of the state govern- 
ment were not so well insulated by its ability to tax 
cities and towns for all deficiencies, through the medium 
of the state tax, ample opportunity to economize would 
long since have been found. 

The records show that in 1933 the State’s General 
Fund budget and the state tax assessment on cities and 
towns were larger than in 1929. Plausible explanations 
can be offered, and they must be given due weight, but 
the failure to take advantage of all rational economies 
still stands out. The continued existence of almost twice 
as many normal schools as the State needs is a flagrant 
example of this failure. Further consolidations of de- 
partments hold promise of definite economies, and I 
believe that this question alone is worthy of careful 
study. 

Restoration of salary cuts in state governments is 
being urged, and the Chief Executive has seen fit to 
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express his endorsement. I wish to record my opposi- 
tion to any such action. I believe it is unjustified. I 
suggest that we still follow the example set by President 
Franklin D. Roosevelt in his recent statement on public 
salaries. Public employees still enjoy a certainty of 
tenure in their positions that places them in a favored 
class. State salaries were not reduced at all until 1933, 
and then by a small proportion as compared with private 
salaries and those in many municipalities. The tax- 
payers, who will have to pay for a salary restoration, 
have gained little if any in income, and their tax burdens 
are to be increased even without this added cost. Res- 
toration at this time would be solely for the interest of 
a politically active group and against the public interest. 
It will tend further to throw the State Budget out of 
balance. 

Each year our citizens must pay about $13,000,000 to 
maintain an obsolete and unnecessary structure of county 
government. It is a relic of bygone days, dangling mid- 
way between state and local governments and perform- 
ing functions which could be performed more economi- 
cally and as well, if not better, by the other jurisdictions. 
I realize that the bugaboo of ‘“‘county rings” has scared 
off any real attempt to attack this problem in earnest. 
The question is whether a group of political dynasties is 
going to be allowed to perpetuate itself indefinitely in 
this Commonwealth, draining the hard-earned money of 
its citizens, or whether the people are to be permitted 
to work out a form of government best suited to their 
needs and their pocketbooks. I believe that substantial 
savings would result from the abolition of county gov- 
ernments. 

The bland assurances that our civil service laws and 
regulations are operating satisfactorily break down in 
the face of many instances that prove the contrary. We 
have been led to believe that civil service was intended 
to save and protect the public, through insuring proper 
selection of public employees and continuance of em- 
ployment without political changes. In actual results, 
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through the rigidity of its laws and the laxity of its 
administration, it has failed to insure proper selection, 
and in insuring continuance of employment it has cre- 
ated evils which have seriously impaired the efficiency 
of government. It has hamstrung governments in their 
efforts to economize, and it has prevented a proper uti- 
lization of the working forces. It has placed the inter- 
ests of employees above the general interest. If we 
continue much longer we shall have a system worse 
than the spoils system which civil service was designed 
to correct — if we have it not in already. 

In our municipal governments the waste and ineffi- 
ciency are still enormous. The retrenchments which the 
depression have forced upon us have been the easiest 
possible. Opportunities for larger economies and in- 
creased efficiency have been ignored, for they involved a 
departure from useless tradition and adversely affected 
minority interests. In both city and town governments 
we could standardize and simplify the organization and 
procedure, install centralized purchasing, consolidate ac- 
tivities, improve welfare aid, provide for co-operative 
functions between two or more communities, and mod- 
ernize our budget procedure — all of which would give 
us better government at less cost. 

Such improvements as I have outlined above are not 
easy of accomplishment. It will require intensive offi- 
cial study to obtain the facts and to work out the proper 
course of procedure. It cannot be done simply by hold- 
ing hearings and conferring with state department heads. 
While minority interests will oppose, I believe that the 
majority of the public will be strongly in favor, once the 
facts are known. 

I am confident that some day the present lethargy 
which grips our governments and most of our public 
officials will be dispelled, and that we will scrape away 
the barnacles which impede our progress toward an 
efficient system of government. Until we approach much 
nearer that objective, we shall never achieve a full 
measure of prosperity. 
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While sitting as a member of the Committee on Public 
Expenditures I have also had the honor to preside as 
chairman of the State Executive Committee of the 
Massachusetts Federation of Taxpayers Associations, and 
while I am not speaking for the association, I believe 
the sentiments which I have expressed in this dissenting 
report reflect, also, the feelings of the members of that 
committee, who in turn represent a wide cross section 
of the taxpayers of Massachusetts. 


C. D. A. GRASSE. 
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THE PRESENT CRISIS IN DEMOCRACY 
By A. Lawrence Lowell 
Tce SUBJECT I have been asked to treat is as vast and 


complex as any that has occupied the mind in relation to 

human affairs. It will engage men’s thoughts and fill the 
time of publicists and historians as long as life endures upon this 
planet. Anything that one can write about it briefly must be frag- 
mentary and superficial — at best a touching of a few obvious 
points, like the description by an aviator of the life in a great city 
gathered from a flight over its dwellings, temples and skyscrapers, 
with a vague glimpse of the throngs in the streets. 

We are, no doubt, nearer to a time when a rough estimate of the 
working of democracy can be made than we were in the past, be- 
cause the extension of the suffrage to all adult men and women 
has reached its limit in several large nations. Heretofore, sanguine 
folks among the discontented could always attribute the defects 
they saw to the lack of representation of some element in the peo- 
ple. But now we are all aboard the ship, elect our officers, vote on 
the course to be taken, and hope it will bring us to the harbor we 
long to reach. We are not all agreed upon the precise harbor, and 
none of us are expert navigators; but we trust that we are learning 
how to steer and whither we are bound. At any rate, in a complete 
democracy no one can complain that he has not a chance to be 
heard. In that sense democracy has come of age, and its qualities 
and temperament can at least be estimated. 

On the other hand, the whole world is in a state of hysteria 
caused by the nervous strain of the World War, which was fol- 
lowed here by the intoxication of unusual prosperity, and then 
everywhere by the harassing uncertainty of the depression. All of 
these are perfectly natural consequences of the war; but they 
indicate material and mental states quite out of the ordinary. It is 
not fair to rate the soundness of a man’s judgment by his be- 
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havior when fighting, when drunk, or when scared. Nor can we 
measure aceacy or events that occur under highly abnormal 
conditions. When President Harding told the country to return to 
normalcy he was urging what did not — and as we now see could 
not — take place; for human nature being as it is, speculation and 
inflated prices followed by a collapse were almost inevitable. He 
proved to be as mistaken a prophet as President Wilson was 
when he said that we were fighting in the war to make the world 
safe for democracy; for three of the largest nations engaged have 
since repudiated popular government altogether, two of them on 
the side of the victors, and one of the vanquished. None of them 
had, indeed, enjoyed it very long; one never had it, and all three 
accepted autocratic control under circumstances so peculiar that 
their action throws little light on our own prosperity or on the 
future of democracy. More ominous, in some ways, is the grant, 
under the stress of economic suffering and perplexity, of extraor- 
dinary powers to the Executive here in time of peace. Does this 
indicate a tendency that is likely to be permanent, or is it the re- 
sult of conditions that will pass away? Constant improvements in 
machinery, the greater efficiency of labor, the concentration of 
industry, commerce and banking in huge groups directed by a 
few men, have caused an increase of val by the government, 
and an expansion of the bureaucracy that carries it out. But will 
these changes undermine the basic principles of democracy as 
they have been understood and practiced in most of the progres- 
sive countries? 

The ancients taught that in the nature of things democracy is 
replaced by autocracy; this, in turn, by aristocracy, yielding 
again to democracy; and so the circle goes on like the phases of the 
moon. This rotation is altogether too simple. We must approach 
the question from a different angle. Democracy certainly will not 
be effaced by the stronger attraction of some conflicting political 
theory; for history records few cases where vigorous institutions 
have been destroyed by force or influence outside themselves. 
They first became enfeebled by apathy, or by failure to keep 
abreast of existing conditions, and their death is more akin to 
suicide than murder, although there may be violent scenes at the 
end. The life of democracy will depend upon its fruits. If they are 
good it will endure; if not, it will pass into the crowded sepulchre 
of well-meant experiments. We may ask, therefore, to what ex- 
tent the benefits and defects that we associate with democracy 
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have resulted from it; how far they have been due to other social 
causes that have in turn helped to promote it; how far they are all 
the product of a common movement; and how far its effects tend 
to its permanence or discredit. These are huge questions not to be 
encompassed here; but one may take two or three examples of 
things better and worse as exploratory specimens. 

To begin with the good. One of the most obvious is the growth 
of philanthropy, which certainly has accompanied democracy. 
But did it result therefrom? It was in the air of Europe before 
democracy arose. Frenchmen throughout the eighteenth century 
were talking about it; monarchs —notably Frederick II of 
Prussia and Joseph II of Austria — were putting it into practice. 
This was what the late Professor H. Morse Stephens called the 
age of the benevolent despots. In England, Howard brought 
ee the reform of the prisons toward the end of the same cen- 
tury, while Clarkson and Wilberforce were striving to abolish the 
English slave-trade, a reform that was finally accomplished more 
than a score of years before the first Reform Bill extended the 
suffrage. The fact is that both philanthropy and democracy had a 
common base in an enlargement of human sympathy, although 
the former grew and spread in countries where the other did not 
take root until a later period. 

The same is true of another benefit we associate with popular 
government — that of universal opportunity for education sup- 
ported by taxation. Free public schools of this kind began at 
nearly the same time in New England, which was essentially 
democratic, in Scotland, which was far less so, and in Prussia 
under monarchy of a distinctly despotic type. The system has 
spread over all the progressive countries, but by no means in pro- 
portion to their democratic tendencies, and, in fact, it was carried 
out in England later than in Germany. These two examples 
suffice to show that benefits apparently allied with a form of gov- 
ernment may not be caused thereby, but may be due to a tone of 
thought deeper seated than the particular type of polity by 
whick they are administered. 

To turn to the defects with which democracy is charged. 
Critics in its early stages dreaded the tyranny of the majority, be- 
lieving it would submerge the influence of the more refined ele- 
ments of society; and Sir Henry Maine portrayed the statesman 
listening nervously at a telephone for the dictates of a lower in- 
telligence. No doubt there was some foundation for these fears; 
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yet experience has shown that a far greater danger lies in the 
power of organized minorities subordinating the general welfare 
to their own purposes. The late Edward J. Lowell remarked as the 
characteristic defect of democracy that it was no one’s business to 
look after the interest of the public. Power tends to fall into the 
hands of the skillful organizer, and the country is filled with 
bodies seeking to attain their ends — sometimes philanthropic 
but more often selfish — by means of organized pressure. The 
glory of a free government lies in the liberty of oad, of assembly 
and of concerted action; and on the other hand, every despotism 
strives to suppress all criticism and all organizations not its own. 
Witness the policy of Napoleon III, of Mussolini, of the Soviets 
and of Hitler. Yet, precious as it is, the right to organize for po- 
litical objects may entail evils, which have become sadly evident 
in some democracies; and they tend to increase with the enlarge- 
ment of governmental control, a tendency inevitable and requir- 
ing ever greater wisdom and justice in those entrusted with 
authority. 

But is this danger confined to politics? Is not the same tendency 
obvious in commercial life with its huge corporate bodies seeking 
to rule a whole industry? Does it not lurk in trade unions also? 
Is it not a result of the present condition of society with its highly 
complex structure and ease of communication? A greater peril 
today lies in corporate than in personal selfishness, for it is 
obscured by a sense of devotion to something beyond one’s self. 
In fact, a limited loyalty to a body of which one is a member is 
often more potent than respect for the general welfare. The Mid- 
dle Ages bequeathed to later times a tradition of forming associa- 
tions within the state and largely independent of it, with the re- 
sult that modern society is filled, to an extent the ancient world 
was not, with innumerable distinct groups each demanding 
loyalty to itself, until everyone is distracted by their conflicting 
claims — the smaller often having the stronger pull, as the moon 
has more effect than the sun upon the tides. To see how strong 
such a tendency is we may look at a community in which the de- 
sire for personal advantage is as nearly absent as possible, and 
yet divergent collective interests are by no means absent. Any- 
one familiar with the internal anatomy of a university knows how 
often the general welfare pales in the presence of departmental 
ambition. 

Democracy is charged with sins of a darker tint, but are they 








THE PRESENT CRISIS IN DEMOCRACY 5 


peculiar to those who hold the strings of the public purse? Have 
not some managers of large commercial companies made profits 
by inside knowledge and manipulation that might have accrued 
to the stockholders? Is there no favoritism in appointments and 
contracts of the kind that in politics is called graft? If a city offi- 
cial knowing of operations likely to enhance the value of a piece 
of land buys it from an owner who does not know of them, what 
should we think? But is this different from a director’s buying 
stock, which he has reason to know will rise in price, from a stock- 
holder who is selling without the knowledge te director has ob- 
tained as his trusted representative? If a retiring mayor who has 
caused the city heavy loss, whether innocently or not, were to be 
voted and paid by the city council a large pension for life, might 
not the members of that body expiate their error in jail? In short, 
is the fiduciary obligation of public officials to the citizens differ- 
ent in kind or degree from that of officers of companies to their 
stockholders? It is difficult to prevent politicians from making a 
profit, directly or indirectly, for themselves or their friends, out of 
their positions, when some men prominent in business do likewise 
uncensured and uncondemned. Nor can we fairly attribute to 
democracy evils tolerated in commercial life. 

Right and wrong have always existed and always will. A lack 
of probity in public life is no new thing. When Alexander Hamil- 
ton resigned as Secretary of the Treasury, saying he could not 
support his family on the salary, Talleyrand, then in America, 
remarked that a minister of state who retired, giving that as his 
reason, must be a little simple (“un peu niais Fin most countries 
at that time peculation by public officials was common. Enthusi- 
asts thought democracy would abolish it; but no form of govern- 
ment can wholly change human nature, or eradicate the tempta- 
tion to do wrong. There are multitudes of men holding responsible 
positions in both public and private life who have not bowed the 
knee to Baal. In fact there is certainly less corruption amon 
office-holders now than there was in Europe in the eighteent 
century, but popular forms of government will hardly be rid of it 
until a higher standard is exacted on the street, and those who 
violate it are socially tabooed. 

Another defect attributed to democracies is that they are said 
to be proverbially fickle, and the example of the Prohibition 
Amendment to our Constitution gives the foreigner a good case 
for a gibe. It was ratified by the several states with only two dis- 
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sentients, and now, a decade and a half later, it is repealed with 
two states so far voting against it. Such a change of opinion, or 
lack of foresight, is clearly a reproach; but we must remember 
that the Amendment was adopted in the stress of war, and re- 
pealed when the public mind was in agitation because of the 
depression. In the course of history our people have shown them- 
selves by no means unstable or fickle. Mistakes have been made 
which had to be corrected; but so they have been under every 
form of government. Yet, one whose life has been prolonged may 
have observed a greater lack of general personal independence 
than in the past. Men seem more sensitive to current opinion, 
more prone to yield to clamor, less ready to assert their own con- 
victions, more dependent upon the support of others, of a — or 
a group, than formerly. At least that is the impression of one ob- 
server; and if this impression is correct it is another instance 
where democracy is charged with a lack of stability and of tena- 
cious convictions that has in fact a wider social origin. 
Speaking of democracy at Birmingham when Minister to Eng- 
land, nearly fifty years ago, James Russell Lowell referred to the 
syllogism, democracy, anarchy, despotism, and said: “But this 
formula was framed upon the experience of small cities shut up to 
stew within their narrow walls, where the number of citizens made 
but an inconsiderable fraction of the inhabitants, where every 
passion was reverberated from house to house and from man to 
man with gathering rumor till every impulse became gregarious 
and therefore inconsiderate, and every popular assembly needed 
but an infusion of eloquent sophistry to turn it into a mob, all the 
more dangerous because sanctified with the formality of law.” 
When the address was later published he added in a footnote, 
“The effect of the electric telegraph in reproducing this trooping 
of emotion and perhaps of opinion is yet to be measured.” The 
surmise was in the nature of a prophecy. The telegraph, the tele- 
phone, and still more the radio and the movie, have profoundly 
affected social attitudes. Millions of people who by these inven- 
tions can now listen to a man’s voice are nearly in the position of 
the thousand who could hear Cleon in the Athenian Assembly; 
much more so than were the former rural citizens of America who 
received news slowly and must take time to discuss it with their 
neighbors. Among our forebears opinion —— slowly, and the 
impressions formed lay deep and stable. Now such mechanical 
devices have made the whole people urban in temperament, and 
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the result has been to foster the qualities Lowell ascribed to the 

ople of the Greek cities. If this is true, the primary cause, again, 
is not democracy, but the advance of applied science; although 
this in turn may have its influence on popular and all other forms 
of government. Perhaps, on the whole, electric communication 
and the fits of emotion that it causes are less dangerous where the 
Executive holds office for a fixed term than where it is at the 
mercy of a legislature — save in a case like that of Great Britain 
where party allegiance is so firm that the majority in the House of 
Commons 1s effectively controlled by the cabinet. 

For one grievous failure democracy cannot escape blame, and 
that is the misgovernment in our large cities. It is the glaring de- 
fect of this country. Ever since the Civil War reformers have 
studied the question, new devices have been tried, spasmodic 
revolts against the domination of the spoilers have occurred; but 
the evils have returned and no enduring cure has been found as 
yet. The ill appears to be chronic. There must be something wrong 
in a structure where the function so constantly goes astray. One 
would suppose that the people would feel the heavy burden of 
taxation borne by industry, and the handicap it lays on competi- 
tion with the rest of the world. But the greater number do not 
perceive its effect on themselves; and those with the strongest de- 
sire to do good are often more anxious to increase expenditure for 
their special objects than they are about the condition of the pub- 
lic finances. 

Moreover, the theory of democracy tacitly assumes a tolerably 
homogeneous population, and this is least true of huge cities, es- 
pecially in America where the foreign elements are large. In other 
countries democratic doctrines, or what pass here for such, are 
not applied to city government so relentlessly as they are with us. 
In England, for example, men carrying on business in a borough 
vote there in municipal elections although they live outside its 
limits; but in America this is deemed contrary to the principles of 
popular government. That a man should vote in two places at 
state and national elections obviously violates the postulate of 
equality, because it would give him two votes for one office; but 
it is illogical that a man who carries on business in a town, pays 
taxes there, and is deeply affected by its prosperity, should « 
excluded from any part in its administration because he is also a 
voter in another community wholly independent, and with no 
possible conflict of interests. It is like urging that if one belongs to 











8 FOREIGN AFFAIRS 





a lunch club, a golf club, a charitable society, etc., he should, ac- 
cording to the strict tenet that all men are equal, have a vote in 
only one of them. Democracy no less than other political princi- 
ples has absurdities committed in its name. If it ever should come 
to an untimely end some future historian with a Tory tempera- 
ment, and the literary style of Macaulay, will make merry at its 
expense. 

Save for the failures in municipal government the merits and 
defects attributed to democracy in the United States seem to be 
due less to its own inherent limitations than to the social condi- 
tions of the time. The defects might, of course, so distort that form 
of government as to make it impracticable in the distant future, 
but only exaggerated alarm can see so dark a cloud on the horizon 
now; and, in the meantime, we need borrow no fear from what is 
happening in other countries in very different situations. Democ- 
= will endure or vanish here according to its capacity to deal 
with our own problems. No form of government ever has been, or 
ever will be, a panacea for all human ills; and it is mischievous to 
search for one instead of improving what we have. If democracy 
should succumb it will not be followed, so far as the future can be 
foreseen, by a return to an aristocracy, a limited monarchy, or a 

rivileged order of any kind. The alternative is autocracy wielded 
by a ruler, elected or self-chosen, who will inevitably place re- 
straints upon liberty, not in industry alone, but before long on the 
free expression of opinion, and the right of combination; for 
autocracy cannot live in the presence of organized opposition. In 
Russia, Italy and Germany the objects proclaimed are very differ- 
ent, in fact contradictory; yet in all three autocracy has sup- 
pressed all political groups that it has not set up itself, and among 
them the trade unions. No one can assert positively that this 
cannot happen here; but such a breach with the past, such an 
abrupt departure from the line of our progress hitherto, is highly 
improbable. 

We have glanced at a few of the obvious merits and defects as- 
sociated in men’s minds with the experiment of a people striving 
to rule themselves; but, after all, the supreme test of excellence in 
a government is not order, economic prosperity or even justice. 
These are, of course, essential in any good system. Yet there is an- 
other matter more profound, more significant for the future — that 
is the character a polity tends to create in the citizens by whom it 
must be sustained. In short, we may assert that the best govern- 
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ment in the long run is one that nurtures a people strong in moral 
fibre, in integrity, industry, self-reliance and courage. Does 
democracy, as we know it, do this? The question cannot, of 
course, be answered with any certainty, and people will answer it 
differently according to their prepossessions and experiences. 
Some will meet it with the counter question, would any other 
system do better? But that is like asking if you had a brother 
would he like cheese? Our question is that of the Sphinx, difficult 
to solve, yet inexorable for the welfare of the people to whom it is 
addressed. 

Let us put the matter in a somewhat different way. The dura- 
tion of any form of government depends upon how far it develops 
a people qualified to carry it on, and how successfully it brings to 
the front those most fit to lead. It would be interesting to study 
governments from that point of view to see what effect they had 
upon the temperament of their citizens, and to what type of men 
they gave rise. Let us take a few examples from the ancient and 
medizeval times. Democratic Athens produced more great think- 
ers in 7 sig to the population than any other community 
ever did; but failed to inculcate the political stability needed to 
endure. Republican Rome, until her conquests changed the na- 
ture of her problem, produced few thinkers, but fostered a 
patriotic, cohesive loyalty that made her the eventual mistress of 
the known world; and under the Empire she evolved a system of 
law and administration that proved as masterful over later times 
as the thinking of the Greek philosophers. Judged by order, con- 
tentment, prosperity and duration, the government of Venice — 
a rather large and intelligent oligarchy — must be rated among 
the most successful in history. But to draw any valid conclusions 
from such instances is futile, for the number of factors that enter 
into the problem is so great that to trace the effect of any one cause 
is well-nigh hopeless. In the larger nations this is even more true 
because the elements at work are still more numerous. History is 
a great teacher, but people are more ym to learn from it what it 
does not teach than to take warning from that which is written 
plainly on its pages. But we may repeat our question thus: Does 
democracy tend to produce a people disposed to place the general 
welfare above partial interests, a people with keen anne and 
absence of jealousy between classes, with the will to bear present 
ills for future good, with foresight and fortitude; and does it select 
for its representatives and magistrates men who possess these 
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qualities in a high degree? If it does these things the squalls that 
arise will not disturb its foundations, and it will stand unshaken 
though storms may rage in other lands. So far as it does not do 
this the iron of its feet is mixed with miry clay. 

The superficial will seek the solution in education, looking to 
courses in the public schools on the duties of citizens. We trust 
too much to formal instruction, whereas didactic ethical teaching 
is by itself of little value, as may be observed in the attempt to 
promote temperance by compulsory exposition — scientifically in- 
accurate — of the effects of alcohol. The newly appointed head of 
a Central American university once asked the writer what we did 
in regard to classes on civic duty. The reply was that we have 
little confidence in them; but strive to give to the students an 
actual sense of obligation for the welfare of the community of 
which they are members, trusting that they will carry the senti- 
ment into the larger commonwealth to which they will after- 
wards belong. Virtue is learned by practising it; and is not the 
next best thing to learn it vicariously in the lives of heroic men 
and women? 

A few years ago the writer was at a luncheon where were present 
three ambassadors and three presidents of colleges, two of them 
for men and one for women. The ambassadors were disturbed by 
the tone of popular thought, fearing that things were going from 
bad to worse; but the college presidents all declared that the 
youth, as they saw it, was sound. In spite of economic depression, 
of gangsters, of holdups by some young fellows, of instances of 
jhe, for me that opinion outweighs many doubts. 

Have I only been asking questions? That is all I meant to do; 
and yet, while we cannot answer them, it is well to keep them in 
our minds, because we can answer them in action if not in words. 
We can cultivate and encourage those qualities that are essential 
to all that is most worth while in the life of a great people; and if 
they do not prove incompatible with democracy and liberty these 
will endure and fructify. 





The foregoing article is reprinted in this magazine because it deals 
in @ suggestive manner with underlying conditions of modern govern- 
ment in general and of our own republican form of government in 
particular, and for this reason may interest the bar. 


F. W. G. 








PREPARATIONS FOR TRIAL BY BATTLE 
IN THE REIGN OF ELIZABETH 


(From the Jilinois Law Review) 


[The following vivid account of the setting of the stage for trial by battle 
in the reign of Elizabeth is taken from Lowe and Kyne v. Paramour (1571) 3 Dyer, 
jo1a (73 English Reprint, 676)]. 

“And upon this the demandants brought a writ of right, and counted upon 
their own seisin in the time of the King and Queen, P. and M. &c. And Para- 
mour chose the trial by battle, and his champion was one George Thorne; and 
the demandants e contra, and their champion was one Henry Nailer, a master 
of defence. And the Court awarded the battle; and the champions were by 
mainprise and sworn (guaere the form of the oath) to perform the battle at 
Tothill, in Westminster, on the Monday next after the morrow of the Trinity, 
which was the first day after the Utas of the Term, and the same day given to 
the parties; at which day and place a list was made in an even and level piece 
of ground, set out square, s. sixty feet on each side due East, West, North, and 
South, and a place or seat for the Judges of the Bench was made without and 
above the lists, and covered with the furniture of the same Bench in West- 
minster Hall, and a bar made there for the Serjeants at law. And about the 
tenth hour of the same day, three Justices of the Bench, S. Dyer, Weston, and 
Harper, Welshe being absent on account of sickness, repaired to the place in 
their robes of scarlet, with the appurtenances and coifs; and the Serjeants also. 
And there public proclamation being three times made with an Oyes, the 
demandants first were solemnly called, and did not come. After which the main 
pernors of the champion were called, to produce the champion of the demand- 
ants first, who came into the place apparelled in red sandals over armour of 
leather, bare-legged from the knee downward, and bare-headed, and bare arms 
to the elbow, being brought in by the hand of a Knight, namely, Sir Jerome 
Bowes, who carried a red baston of an ell long, tipped with horn, and a Yeoman 
carrying a target made of double leather; and they were brought in at the north 
side of the lists, and went about the side of the lists until the middest of the 
lists, and then came towards the bar before the Justices with three solemn 
congies, and there was he made to stand at the south side of the place, being the 
right side of the Court; and after that, the other champion was brought in like 
manner at the south side of the lists, with like congies &c., by the hands of Sir 
Henry Cheney, Knight, &c., and was set on the north side of the bar; and 
two Serjeants being of counsel for each party in the midst between them; this 
done, the demandant was solemnly called again, and appeared not, but made 
default; upon which default, Barham, Serjeant for the tenant, prayed the 
Court to record the nonsuit; which was done. And then Dyer, Chief Justice 
reciting the writ, count, and issue, joined upon battle, and the oath of the 
champions to perform it, and the fixing of the day and place, gave final judg- 
ment against the demandants, and that the tenant should hold the land to him 
and his heirs for ever, quit of the said demandants and their heirs for ever; 
and the demandants and their pledges to prosecute, in the Queen’s mercy &c. 
And then solemn proclamation was made, that the champions and all others 





there present (who were by estimation above four thousand persons) should 7 
depart, every man in the peace of God and the Queen. And they did so, cum 4 
magno clamore ‘Viva Regina’.” 


TAXED TO DEATH—ANOTHER GOOSE | 
THAT LAID GOLDEN EGGS 


A WarnincG From ANCIENT HIstTory 


The City of Cyrene, one of the richest in the ancient world, owed its pros- 
perity in great part to a plant found in that part of Africa, which the Cyren- | 
eans pictured on their coins, as our forbears placed a pine tree on their shil- 
lings. Pliny, the naturalist, says it was counted among the most excellent gifts 
of nature. Such a powerful aromatic was it that it cured corns, mange, and 
dog-bites; and it made goats sneeze when they browsed on it. Pliny, however, 
does not advise putting it into cavities in the teeth, as he once saw a man, who 
had tried this for toothache, jump off the roof of his house. This remarkable 
drug is mentioned by Aristophanes as an expensive condiment, and was sold 
for its weight in silver in the time of the Romans. Julius Caesar, on the occasion 
of one of the emergency loans, made from the public funds to himself as dic- 
tator, took from the treasury, along with the gold and silver, one hundred and 
eleven pounds of this valuable substance. In brief, this marvellous plant laid 
golden eggs (if the mixed metaphor may be excused) for the Cyreneans and 
their Roman masters. Yet in Nero’s day only a single surviving stalk could be 
found. In the fourth century, Cyrene was a desert, and has been so ever since. 
Nobody now knows even what the wonderful plant was. Why did this highly 
valued product disappear? And why write about it to the Law Quarterly, 
anyway? The Cyreneans themselves extirpated the plant in order to free them- 
selves from the enormous tax which the Romans had laid upon it. 

—ANON. 




















